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OSHA Adopts Procedures for
Whistleblower Complaints
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position. By the time the complaint is served, OSHA
has already preliminarily determined that the
employee engaged in protected activity and was
subject to retaliation. The employer has an uphill
battle to overcome that presumption, and further
must prove that it would have taken the same
action against the employee in the absence of
behavior protected by SOX. If the employer fails to
meet this burden, a broader investigation will ensue,
during which OSHA will interview witnesses
identified by both sides. The employer is not
entitled to the identities of the employee's sources.

Within 45 days of the filing of the complaint,
OSHA will issue proposed findings and a proposed
preliminary order. If OSHA finds reasonable cause to
believe the employee's allegations, it will serve a
preliminary order on the employer setting forth the
evidence supporting the allegations and the
proposed relief. The employer must present rebuttal
evidence within 10 calendar days of service of the
findings and preliminary order, or as soon after as
the employer and OSHA can agree. If the employer
has evidence that reinstatement of the employee
pending further litigation would pose a security risk,
it should be presented at this time.

Within 60 days of the filing of the complaint,
OSHA generally must issue final written findings as
to whether there is reasonable cause to believe that
the employer has discriminated against the
employee in violation of SOX. These findings are
served on all parties by certified mail, return receipt

requested. If OSHA fails to meet this deadline, and

if more than 180 days elapse from the date the

complaint was filed, the employee may file an action
in federal court. Employers have no such rights and
are forced to pursue the case in an administrative
forum.

If OSHA issues a finding of reasonable cause,
and the employer fails to convince OSHA that
reinstatement of the employee would pose a
security risk, it will be accompanied by another
order containing all relief necessary to make the
employee whole, including, where appropriate:
interest, and

reinstatement, back pay with

compensation for special damages such as
litigations costs, expert witness fees, and reasonable
attorneys’ fees. If the employer proves the existence
of a security risk, the employee will nevertheless be
entitled to "economic reinstatement' pending the
outcome of any appeals.

Both the employer and the employee have the
right to file objections and obtain a hearing,
provided they serve notice of appeal within 30 days
following service of the final findings. The employer
can also seek and award of attorneys' fees from the
administrative law judge if the employer alleges that
the complaint was frivolous and brought in bad
faith. A failure to appeal within 30 days will convert
the findings and preliminary order into a final order

subject to judicial enforcement.

Risk Control Recommendations
1. Because of the extremely short time frames
adopted by OSHA for investigation of SOX
complaints, covered employers should establish a

SOX response team to receive notice and manage



the company’s internal investigation and response.
Members of the team should be trained in the
procedural and substantive requirements of SOX
whistleblower law, the financial management and
securities issues which underlie these complaints,
and the personnel policies and procedures that
govern the complainant's employment.

2. We also recommend that covered employers
adopt written policies and procedures defining and
prohibiting harassment and discrimination based on
protected SOX activity. This policy should also
provide a complaint procedure for reporting

unlawful discrimination, and promise a prompt

investigation and remediation of any unlawful
activity without fear of retaliation. The United
States Court of Appeals for the Fifth Circuit recently
recognized the existence of an affirmative
defense to a claim of hostile environment in an
environmental whistleblower case based upon the
existence of such a policy. Aside from providing a
potential affirmative defense in SOX whistleblower
cases, the policy provides a basis for rebutting
allegations of unlawful intent, and the complaint
process provides an early warning system for

potential claims.

ABOUT THE AUTHOR

office.

Mary Pivec is a partner in the Labor and Employment Practice Group in the firm’s Washington, D.C.
Ms. Pivec has extensive experience in representing employers in labor, employment and
immigration matters, as well as representing governmental employers in EEO, constitutional law,
whistleblower, and collective bargaining matters. Ms. Pivec has lectured and made presentations on a
wide range of labor and employment issues, including union avoidance techniques for supervisors and
managers, defeating union representation elections, employer sanctions and -9 compliance, developing
effective employee handbooks, investigating and defending sexual harassment claims, and complying
with the Family and Medical Leave Act, the Americans with Disabilities Act, the Fair Labor Standards Act.
Prior to her legal practice, Ms. Pivec worked as a business agent and handled collective bargaining and
grievance and arbitration disputes in the public sector. She has been a commentator on matters of
employment and public concern for national news organizations, such as CNN, and has appeared on
CNN & Company.Ms. Pivec can be contacted at (202) 772-5310 or mpivec@sheppardmullin.com.




For more information concerning this update or any other aspect of labor laws, please call any of the following

members of our Labor and Employment Practice.

Los Angeles

Charles F. Barker .................... (213) 617-4168
Kelly L. Hensley...................... (213) 617-5441
Richard J. Simmons................ (213) 617-5518

San Diego

David B. Chidlaw .................. (619) 338-6614
William V. Whelan .................. (619) 338-6588
Tara L. WilCOX ...covvvviiiiiiieeeen. (619) 338-6608

San Francisco Santa Barbara

Douglas J. Farmer ................. (415) 774-2906 Jeffrey DINKIN ....ovvvereereeeee! (805) 879-1828
Orange County .

Ryan D. McCortney................ (714) 424-2830 Washington, D.C.

R .']\I/IJLII? PEerI;liCZC .......................... ggg ;;gggig
John D. Collins .......cocooveee.. (858) 720-8923 VR THEE s

For more information concerning this update or any other aspect of securities laws, please call any of the
following members of our Public Company Team.

Los Angeles Del Mar Heights

Charles S. Kaufman ................ (213) 617-5473 John J. Hentrich ...................... (858) 720-8942
SulLian Lu .oooeveeiiiiiiiiiie, (213) 617-5546 Stephen R. LaSala .................. (858) 720-8987
Peter M. Menard .................... (213) 617-5483 John C. Lee ..coovvviiviiiiecii, (858) 720-8938
James J. Slaby ............cooonnnnnil. (213) 617-5411 Steffani M. Stevens ................ (858) 720-8930
Century City John D. Tishler......ccccccvvvveenn.. (858) 720-8943
Lou MeiSiNGer .........ccoceueueunen. (310) 228-3716 Robert L. Wernli, Jr. ................ (858) 720-8941
Linda G. Michaelson................ (310) 228-3711 Santa Barbara
Richard E. Troop...................... (310) 228-3704 Erin Chislock .........cccccceevevnn.e. (805) 879-1817
San Francisco C. Thomas Hopkins ................ (805) 879-1813
William T. Manierre ................ (415) 774-3283 Joseph E. Nida ..........cccoevenn. (805) 879-1811
Orange County
Richard Babcock...................... (714) 424-2888

DISCLAIMER

Sheppard, Mullin, Richter & Hampton LLP has used reasonable efforts to ensure the accuracy of this publication at the time of printing. Sheppard Mullin's lawyers and its employees
disclaim any liability for any inaccuracy or error that may appear in this publication. This newsletter is not a complete description of the Securities Exchange Act of 1934 or the rules
promulgated by the SEC thereunder and does not constitute legal advice applicable to any particular situation. There are a number of exceptions to the general rules described in
this newsletter which could significantly affect their application in particular circumstances. Applicability of the legal principles discussed may differ substantially in individual
situations. The information contained herein should not be construed as legal advice.




