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§1.1 ComMERCIAL LANDLORD-TENANT PRACTICE

I. [1.1] OVERVIEW

In any lease, the landlord surrenders to the tenant the landlord’s most obvious property right —
the right to occupancy. The lease sets forth the parameters for the relationship intended to benefit
both parties. The parties and their counsel should seek to anticipate the realm of changed
circumstances that could arise during the lease term. To prepare for this, the attorney must have a
working knowledge of numerous practice areas, potentially including real property and personal
property rights and both the legal and practical aspects of construction, including mechanics liens,
secured and unsecured creditors’ rights and expectations, public sector financing, real estate taxes,
tax exemptions, accounting treatment of leasehold interests, casualty and liability insurance, zoning
regulations, building codes, brokerage rights and claims, and laws governing bankruptcy and
insolvency. Custom plays an important part in completing this process. This chapter is designed to
acquaint the Illinois practitioner with these subjects in the context of a retail lease transaction.

The retail landlord has three primary goals: (a) a steady income stream (as well as payment of
operating expenses and taxes); (b) a contract that increases the value and marketability of its
property; and (c) a tenant use that complements, or at least does not disturb, the landlord’s other
tenants. The retail tenant also has three primary goals: (a) affordable and predictable occupancy
costs given its business operations; (b) sufficient customer traffic into the shopping area and
hopefully its store; and (c) the right to operate its business without significant interference in
accordance with reasonable rules. If counsel for both parties to a retail lease keep these goals in
mind, even the most cumbersome provisions of the lease document will be understood and can
provide the basis for a mutually satisfactory lease transaction.

Il. [1.2] GENERALLY USED TERMINOLOGY
The practitioner should be familiar with the following terms used in retail leases:

Additional rent: Additional rent is payments paid by a tenant in excess of base rent or minimum
rent. Additional rent includes but is not limited to percentage rent, tenant’s proportionate share
of real estate taxes and assessments, common area maintenance (CAM) expenses, insurance,
and utilities, all of which are generally reconciled sometime after each year of the term or upon
issuance of the final bills.

Anchor tenants: Anchor tenants are the entities that occupy the largest stores in a shopping center
and generally are the largest driver of customer volume at the shopping center. The anchor
tenants dominate in terms of parking, signage, and sometimes the minimum hours tenants must
remain open for business. The anchor tenant often determines the clientele visiting the location.
A regional shopping center may have more than one anchor tenant, while a neighborhood
shopping center may have none.

Base rent or minimum rent: Base rent, or minimum rent, is the primary component of total rent
paid for the use of the premises. It often is expressed in dollars per square foot per year and is
intended to provide the landlord with a net income, as opposed to additional rent, which is a
pass-through to the tenant of the landlord’s payment of real estate taxes, insurance, and other
operating expenses.

1—4 WWW.IICLE.COM
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Blackout period: A period or periods in which the tenant is not obligated to open and commence
operations. Many tenants’ sales are seasonal, and a blackout period or periods is designated to
protect the tenant from being obligated to open during a slow period and commence paying
rent when there are limited opportunities for sales.

Breakpoint and natural breakpoint: Breakpoint and natural breakpoint are the annual sales
amounts that trigger the tenant’s obligation, if applicable, to start paying percentage rent. A
natural breakpoint occurs when the tenant’s annual sales reach a level equal to the product of
the tenant’s annual base rent and the agreed-on percentage.

CAM charges: Common area maintenance (CAM) charges are the costs incurred by the landlord
to manage, operate, and maintain all portions of the shopping center not occupied by the
individual tenants.

Community shopping center: A community shopping center is a retail facility that is usually
100,000 to 250,000 square feet in size and typically includes a supermarket, variety store, junior
department store, or low-price discount store as the anchor tenant. There are also 10 to 20
smaller tenants, a few of which might be national or regional operations but are more
commonly local, independent merchants.

Continuous operation: Continuous operation is a requirement that a tenant stay open for business
for certain specified time periods, usually seven days per week. If a lease requires continuous
operation, the tenant defaults under its lease if the store closes or the tenant fails to maintain
the required hours of operation, even if it continues to pay rent and otherwise complies with its
lease obligations.

Cotenancy requirement: A requirement that a minimum number of other retailers, such as key
anchor tenants and a percentage of non-anchor tenants, are open and operating. There may be
an opening cotenancy requirement in connection with a new center development as well as an
ongoing or continuous cotenancy requirement. Cotenancy requirements are designed to protect
the tenant from being obligated to operate in an empty or near empty center.

Destination tenants: Destination tenants are those tenants that draw a larger number of customers
to the shopping center due to the retailer’s trade name or merchandise mix.

Exclusive use: An exclusive-use provision gives one tenant in the shopping center the sole right to
sell certain categories of merchandise or services.

Go-dark clause: These clauses are typically paired with an opening covenant and are an alternative
to a full operating covenant. These clauses give the landlord the right to terminate the lease if
the tenant does not operate in the premises for a specified period of time.

Gross leasable area (GLA): GLA is the total square footage of all of the space available to tenants
in the shopping center.

HVAC: HVACs are the heating, ventilating, and air-conditioning systems supplied to the tenants
and common areas.
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In-line store: An in-line store is a store that shares a common wall with another tenant along a row
of stores in the shopping center.

Kick-out clause: A kick-out clause is a clause that gives a tenant or a landlord, or both, the right
to early termination if the store does not achieve a stated sales milestone.

Linear feet: Linear feet is the term of measurement for shelf space of merchandise.
Line of site: The line of site is the view of the front of the store from the road.

Merchants’ association: A merchants’ association is an organization of retail store merchants
organized by the shopping center operator for advertising or otherwise marketing the shopping
center.

Neighborhood shopping center: Neighborhood shopping centers are designed for the sale of
convenience goods and to meet daily neighborhood needs and are generally 30,000 to 100,000
square feet in size. Other than the anchor store, spaces are usually 1,500 square feet to 5,000
square feet. Retailers are typically local and sell convenience foods or offer local services.

Opening covenant: An opening covenant is a tenant covenant to open for the conduct of business
by a specified deadline after execution of the lease.

Operating covenant: An operating covenant is similar to the concept of “continuous operation.”
The obligation imposed on most retail tenants under an operating covenant is to use the store
for a stated number of hours per day and week, often seven days per week, with reduced hours
on Sunday.

Outlet centers: An outlet center is similar to a regional shopping center or a community shopping
center but most of the tenants are required to offer branded merchandise, usually at a discount
from the usual selling prices. Most tenants operate under the name of recognized consumer
product manufacturers. While there may be some larger-space tenants, there is usually no
anchor tenant.

Out-lot: An out-lot is a freestanding pad used for a single restaurant, banking facility, or store,
sometimes with dedicated parking, and is generally located at the corners or boundaries of the
shopping center.

Percentage rent: Percentage rent, when applicable, is a component of the total rent paid by the
tenant. After a tenant’s business achieves a certain threshold amount of sales in a given period,
usually annually, the tenant pays additional rent based on a percentage of the additional sales
made during such period after the threshold or breakpoint is reached.

Pylon sign: A pylon sign is a freestanding advertising sign located on the street intersections or
main entrances to the shopping center. Usually, the anchor tenant’s identification is
permanently affixed at the top and, depending on size and available space, some or all of the
other tenants are listed on smaller individual panels. Some centers have monument signs as an
alternative or supplement to the pylon signage.
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Radius restriction: A radius restriction is an area around the store or center where the tenant is
prohibited from operating another store. The radius restriction is designed to protect sales
generated at the premises from being diverted to the other location.

Reciprocal easement agreement (REA): An REA is a recorded document setting forth the
easements benefiting and burdening the shopping center and adjacent property to provide for
joint access, parking, or other use. Cost allocations among the affected property owners,
insurance requirements, and indemnity obligations are also included.

Regional shopping center: A regional shopping center has at least one full-line department store,
and sometimes multiple full-line department stores, measuring at least 250,000 square feet. The
balance of these shopping centers is populated by stores with similar rentable areas, some of
which are destination tenants. Regional or national chain retailers typically lease many of the
smaller stores, offering convenience and recognized branded goods.

Specialty malls: Specialty malls are facilities characterized by a narrow tenant mix in which one
can expect to see tenants gathered by category or by the special nature of their customers (i.e.,
bridal goods, jewelry, antiques, or art). The common areas of these malls are designed to service
or highlight the mall’s product line focus and might include special display spaces or
auditoriums.

Tenant’s proportionate share: A tenant’s proportionate share is calculated by dividing the square
footage of the tenant’s store by the GLA for the shopping center. The anchor tenant’s square
footage is sometimes extracted from this calculation since the anchor tenant often pays a fixed
amount towards CAM, which is generally less per square foot than the remaining tenants have

to pay.

Term sheet or letter of intent: A term sheet, or letter of intent, is a nonbinding letter signed by
the parties that sets forth the major economic and business terms of the deal prior to the delivery
and negotiation of the lease.

Vanilla box: A “vanilla box” is the term used to describe the condition in which retail premises
are generally delivered to the tenant for the build-out of the tenant’s store. A vanilla box is
clean, with all the prior tenant’s fixtures and improvements removed, with available utilities in
place, but without finished floors, walls, ceilings, or lighting.

Work letter: A “work letter” is an exhibit to the lease that describes the proposed modifications to
the premises that the tenant will need in order to conduct its business; the method for obtaining
approvals for, and carrying out the construction of, the work; and provisions for how payment
will be made. The form of work letter will differ depending on whether the landlord or the
tenant will be responsible for performing the construction work.

lll. [1.3] ATTACHED FORM LEASE

Section 1.29 below contains a sample form of a retail lease to provide an illustration of the
provisions typically contained in the retail lease document for a store located in a shopping center.
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Most of the sample form is assumed to result from a negotiation between a large commercial
landlord in a shopping center and a tenant with some bargaining strength due to a strong balance
sheet. However, the authors have included some alternative provisions to address certain points
made in this chapter. The lease does not reflect the typical agreement with an anchor tenant who
has significantly greater bargaining leverage and often requires the use of its own lease form. Some
of the provisions will not apply to a situation in which a single tenant occupies the entire property
or to smaller strip centers.

Certain non-anchor tenants also may have sufficient bargaining power to obtain greater lease
benefits. These tenants would include tenants using a significant portion of the leasable area or
those national, regional, or, occasionally, local retailers that have significant brand-name
recognition and that may be expected to generate significant sales and traffic for the shopping
center.

IV. [1.4] BEFORE THE DRAFTING BEGINS

The prospective tenant usually seeks out potential locations using a broker, and the lawyer is
called only after the tenant has negotiated and signed the term sheet or is presented with the first
draft of the lease.

If counsel has a long-term relationship with the prospective tenant or is otherwise aware that
the client is looking for space, counsel should inform the client that counsel also should review the
term sheet or letter of intent prior to its final execution. Since the term sheet is to contain the major
business terms, counsel should advise the tenant to include all of the tenant’s more important
conditions and concerns in the term sheet. In addition to lease duration and rental rates, these terms
might include (a) exclusive use rights, (b) caps or other control on CAM charges, (c) cotenancy
requirements, (d) signage rights, (e) prohibition on relocation, (f) early termination rights, and (g)
options to extend or expand, or similar options, such as rights of first offer or of first refusal on
adjacent space. One additional right to consider as part of the term sheet is a requirement that the
landlord’s mortgagees provide the tenant with a non-disturbance agreement.

When the site has been selected, the tenant expects the attorney to negotiate a fair lease that
reflects the agreed on terms and otherwise does not expose it to any extraordinary risks. Even under
circumstances in which counsel is brought into the transaction after the term sheet is negotiated,
the tenant’s counsel should conduct its due-diligence investigation of certain matters that are
beyond the four corners of the lease document and discuss the results of this investigation with the
client. Sections 1.5 — 1.9 below discuss important areas to consider.

A. [1.5] Control of the Site

A shopping center lease typically includes, as an exhibit, a site plan for the shopping center,
with the premises to be leased marked by crosshatching or similar identifying marks. If the tenant
has sufficient bargaining strength, the tenant may be able to negotiate certain site plan controls to
protect such things as its location in the shopping center, visibility of its premises from common
roadways, and important parking fields in front of the premises (as well as the sidewalk or mall
area immediately in front of the premises).
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The tenant’s counsel cannot simply assume from the site plan that the landlord named in the
lease controls the entire site and can bestow on the tenant all the benefits that the tenant anticipates.
The anchor tenant or tenants of the out-lots may not be tenants at all. They may own their parcels
in fee simple and may not be contributing to common area maintenance. Even if they do not own
their parcel, an anchor tenant might not have the obligation to fully contribute to insurance, taxes,
or CAM. In these cases, the landlord will seek to make up the shortfall from the remaining tenants.
The anchor tenant may have the right to “go dark,” which could be disastrous for the other tenants
in the shopping center who are depending on the anchor tenant to draw customers to the shopping
center.

If the tenant is to be situated near the boundary of the shopping center, it is possible that the
owner of an adjacent shopping center that is not shown on the site plan may have reciprocal parking
rights that limit available parking for the tenant’s customers. If requested in advance, the landlord’s
broker or attorney will generally supply the underlying documents dealing with these matters.

The underlying documents may include reciprocal easement agreements and/or declarations of
covenants, conditions, and restrictions. The tenant’s counsel should request the documents early in
the process and take time to provide for a timely review of the recorded versions of these
documents, particularly the parking provisions, the use restrictions, and the allocation of common
area expenses and real estate taxes. If certain provisions appear to be problematic, counsel should
raise these issues promptly because the landlord is more likely to address the issues if raised early
in the negotiations rather than just prior to lease execution when pending deadlines may be looming.

B. [1.6] Future Tenant Mix

The prospective tenant might be attracted to a particular location in part because of the absence
of close competitors or because of the foot traffic generated by the surrounding retail tenants.
However, the lease document typically provides no commitment from the landlord that this
favorable situation will continue.

If the tenant has sufficient bargaining strength, it might request an exclusive-use provision.
Alternatively, if an exclusive use is not feasible for the shopping center, depending on bargaining
power and the type of retail use, the tenant may seek to obtain a restriction limiting the landlord’s
ability to place other tenants with identical or similar product lines in close proximity to the tenant’s
premises. As discussed in §§1.18 and 1.19 below, the language must be carefully drafted to avoid
unintended consequences. In addition to exclusive-use provisions, center owners often protect the
tenants by including a list of prohibited uses, such as obnoxious uses not usually found in a
shopping center or those that would unduly burden the common areas, such as excessive parking
use.

Unless the center is in an advantageous location, a tenant has no assurance that the shopping
center will remain a thriving retail location throughout the lease term. However, if the tenant has
sufficient bargaining strength, it may be able to negotiate cotenancy requirements to protect itself
in the event of future vacancies in the center.
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In some situations, the landlord may be unable to lease some of the available space to a retail
user. In a slow economy or if the shopping center is in a less desirable location, the landlord may
decide to rent space in the shopping center to non-retail users, such as educational institutions,
driving schools, medical clinics, offices, and other uses that do not typically attract retail customers.
In lieu of a prohibition regarding non-retail uses, one alternative to address this potential problem
is to bargain for a lease provision that permits the tenant to terminate if a percentage of the gross
leasable area of the shopping center (e.g., 35 percent) is no longer in retail use. The landlord may
refuse to agree to this right unless the tenant is a highly desirable destination tenant that brings
shoppers to the center.

C. [1.7] Parking Rights

In almost all retail centers, readily available parking is essential. Yet many lease documents
are silent regarding parking or say little more than identifying the customer parking areas and the
right of a tenant’s customers to use it in common with the customers of other tenants. The tenant’s
counsel must investigate whether any other tenant can take over a portion of the parking lot, if other
tenants have reserved spaces, or if the landlord can reduce the available parking (such as by building
into the parking lot or dedicating a portion of it to use as a staging area for future expansion of the
shopping center). Counsel might also consider whether parking is shared, legally or otherwise, with
adjacent retail property. Again, appropriate inquiries to the landlord’s broker or attorney might
produce documentation and provide answers. If informed that a tenant has such parking concerns,
the landlord may be willing to make a representation and warranty as to available parking or
alternatively permit the tenant to terminate the lease if parking spaces are reduced below an agreed-
on ratio of parking spaces to square foot of GLA.

D. [1.8] Panel Identification on Pylon Sign

The term sheet and the first draft of the lease may be silent regarding a tenant’s right to place
the tenant’s trade name on a panel on the pylon or monument sign at the entrance to the shopping
center. Yet the tenant may be expecting this signage as a matter of course or may have received an
oral commitment from the landlord’s broker that such signage would be available. This could be a
deal point for the tenant since its successful operation may depend on visible signage due to the
size of the shopping center. For a non-destination tenant that depends on customers being able to
identify its premises, the tenant’s counsel should immediately ascertain the client’s expectation and
raise the signage issue in the initial negotiations. If there is no meeting of the minds, counsel may
save both parties significant time and expense by avoiding further negotiations or by identifying
the landlord’s position on signage up front.

To the extent feasible, the tenant should seek to clarify signage rights in the term sheet. Signage
is often such a critical component of the tenant’s success that the tenant must focus not only on the
pylon or monument sign but also on its signage on the exterior of the premises, particularly if the
tenant has an identifiable or attractive logo that it wants to include on its building or premises
exterior. Counsel should suggest that the tenant’s designer or graphics artist submit the requested
signage as soon as possible after the term sheet is finalized and before the lease is signed. Retail
leases generally require the landlord’s approval for all signage and may include uniform signage
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criteria for the center. Even if this consent is not to be unreasonably withheld, the landlord may
refuse signage based on its incompatibility with standard signage throughout the shopping center.
However, landlords are sometimes more willing to agree to alternative signage if the issue is raised
prior to the completion of the lease negotiations to finalize the lease.

Directional signage may also be important for tenants whose premises are located in the less
traveled areas in the shopping center. In these cases, counsel should request that the tenant’s name
and, if possible, location, be identified on all shopping center directories.

E. [1.9] Summary of Tenant’s Pre-Leasing Inquiries

As a list of issues discussed in §§1.5 — 1.8 above, the tenant’s counsel should request that the
landlord’s counsel or broker provide the following items:

1. identification of all parties who control the shopping center site, including any portions that
are owned by anchor tenants or out-lot tenants;

2. any reciprocal easement agreements affecting the site;
3. alist of exclusive uses granted for the shopping center;
4. alist of prohibited uses in the shopping center;

5. language from leases of any anchor tenants concerning any rights of the anchor tenant to
terminate its lease or to close its store;

6. a confirmation that no tenant has the right to reduce the parking area and that the landlord
will not reduce available parking; and

7. confirmation that the tenant has the right to have an identification panel placed on the pylon
sign or building facade plus additional signage and rights to advertise, including the use of
the name and/or location of the shopping center in the tenant’s advertising and marketing
materials.

The landlord’s broker and counsel are accustomed to providing this information to tenants who
request it. The tenant should also request the identification of any tenants, including anchor tenants,
out-lot tenants, or non-retail tenants, that may not be obligated to fully contribute to common area
maintenance expenses, real estate taxes, and merchants’ association expenses. If the landlord has
granted such abatements to numerous tenants or to a few tenants with large leasable square footage,
it may significantly impact the tenant’s expenses since the remaining tenants may need to make up
the shortfall to the landlord.
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V. LANDLORD AND TENANT CONSTRUCTION AND THE COMMENCEMENT
DATE

A. [1.10] In General

A retail lease will have three target dates established in relation to the date the lease is signed:
the delivery date, the rent commencement date, and the opening date. The delivery date (sometimes
referred to as the “commencement date™) is the date when the landlord is required to deliver the
premises to the tenant in vanilla box condition. If the premises are currently occupied, the lease
may provide for a target delivery date to allow for possible delays in regaining possession of the
space. As the name implies, the rent commencement date is the date when the tenant is to start
paying rent, regardless of whether the tenant has opened for business. It is typically defined as the
earlier of (1) the date the tenant first opens for business or (2) a set period of days after the delivery
date, depending on the time needed to build out the space for the tenant’s use. It may also include
a free-rent inducement at the outset of the term. Finally, the retail lease will generally provide a
date upon which the opening covenant and operating covenant, if either is applicable, will become
active and that the tenant will be in default if it is not open for business by that date. In initial drafts,
it is often the anticipated time for construction. The landlord and the tenant each want the tenant to
open for business as soon as possible. Since each side is partially responsible for what happens
during this process, each side must protect itself from delays caused by the other.

The tenant’s counsel should consider the business timing needs of the client and develop
appropriate remedies in the event of a late delivery of the premises by the landlord. Remedies may
include additional rent abatement and eventually a termination right if delivery is delayed for an
extended period of time.

B. [1.11] Commencement Date

If the tenant will be responsible for building out the premises, the tenant should develop a
timeline in order to identify a realistic rent commencement date. During lease negotiations, the
tenant should retain its own architect, contractor, or consultant to provide reliable estimates of the
time needed to (1) prepare the plans and specifications sufficient to obtain building permits and
contractor bids, (2) obtain building permits from the local municipality, and (3) complete the
construction of the premises after receipt of building permits and the landlord’s approval. Although
the time period for the landlord’s approval is generally included in the work letter, the tenant should
consider this time period in its timeline plus a contingency period if revisions of the plans are
necessary due to rejection by the landlord or the municipality.

If the premises are already vacant and the landlord has restored them to vanilla box condition,
the landlord will be in a position to immediately deliver possession of the premises upon lease
execution. This will start the free-rent period, whether tied to construction or with an extended
abatement in lieu of a tenant improvement allowance. If the premises are still occupied, the delivery
of possession will not occur until the current tenant has vacated the space, the existing
improvements are demolished, and the premises are restored to a vanilla box condition. If the space
is currently occupied, the tenant must protect itself from delays in delivery. This is especially
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important for a retail tenant who often generates a large percentage of its sales at certain times. For
example, a store that is not fully operational by November 1, or certainly no later than
Thanksgiving, will have poor Christmas holiday sales. Florists and candy stores that commence
just after Valentine’s Day or Easter will fail to take advantage of peak buying seasons.

The tenant needs to try to determine whether the existing tenant might hold over. For example,
is the existing tenant going out of business? Has its term already expired, and if so, is it paying
double rent, with a consequential damage clause if the new tenant terminates? Is the occupant
relocating to a new but as of yet unfinished replacement site? The tenant also must estimate and
include the time needed by the landlord for demolition permits and actual demolition so that the
work can commence to prepare the premises for the tenant’s work. If the premises are currently
occupied, the tenant should seek to impose on the landlord an obligation to use commercially
reasonable efforts to cause the occupant to vacate on a timely basis, including but not limited to the
filing of an eviction action. As the tenant’s counsel, one can bargain for a right to terminate the
lease after a date certain for delivery of possession or for a financial remedy for a delay in delivery
of possession (e.g., one or two days’ rent abatement for every day of delay in delivering possession,
in addition to a delay in the rent commencement date). However, as a practical matter, sometimes
only large or highly desirable tenants are successful in negotiating the former and sometimes the
latter remedies. For other tenants, counsel should determine a firm, reasonable outside date as a
drop-dead date and bargain for day-for-day rent abatement if delivery of possession is delayed
before this date. A sample clause providing for this remedy reads:

Landlord shall deliver the Premises to Tenant on or before , 20 (the
“Anticipated Commencement Date”). If Landlord is unable to deliver possession of the
Premises on or before the Anticipated Commencement Date, the Rent Commencement Date
shall be extended by _ day]s] for each day after the Anticipated Commencement Date
until the Premises are so delivered, unless the delay was solely due to the acts or inaction of
Tenant, in which case there shall be no such extension. Further, if the Premises are not
delivered to Tenant by , 20, then Tenant, at its sole option, shall have the
right to terminate this Lease by written notice to Landlord.

C. [1.12] Vanilla Box Criteria
The initial draft of a retail lease typically provides:

Landlord will remove the existing improvements in the Premises, repair and paint the
walls, and prepare the floor for Tenant’s floor covering. By taking possession of the Premises,
Tenant shall be deemed to have accepted possession of the Premises in “as is,” “where is”
condition without representation or warranty of any kind by Landlord.

A landlord will rarely make representations or warranties concerning the suitability of the
premises for a tenant’s use, but the landlord may be willing to represent or warrant that the premises
comply with building codes or that it has not received notice from the municipality of building code
violations. The tenant may request, but the landlord may not be willing to provide, a statement as
to latent defects. The tenant typically will not know everything it needs to know about the condition
of the premises simply from an initial inspection. In any lease negotiations, counsel should keep in
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mind that no matter the level of due diligence, there are certain items that cannot be discovered by
the investigation. The tenant will know more once its contractors complete work on the premises
and the tenant actually occupies the space for its intended use. Also, the tenant may not be able to
identify all building system problems until it has completed a full year of weather patterns. At best,
the landlord may be willing to remedy patent defects identified by the tenant within a certain limited
period of time after delivery of possession and sometimes latent defects (e.g., HVAC issues) for an
extended period of time with respect to nonstructural items located within the premises for which
the tenant is to have primary responsibility. For example, the roof may leak only during periods of
heavy rain or snow melt, the air conditioning cannot be tested in winter, and the heat cannot be
tested in summer. Given these parameters, the following provision may be the best a tenant with
limited bargaining power might expect to achieve:

Prior to the Commencement Date, Landlord will complete the work set forth on [Exhibit]
attached hereto and made a part hereof (“Landlord’s Work”). Except as set forth below, by
taking possession of the Premises, Tenant accepts the Premises in “as is,” “where is” condition
without representation or warranty by Landlord. Notwithstanding the foregoing, Landlord
represents and warrants to Tenant that Landlord has received no notice in the last three years
from any governmental authority having jurisdiction over the Premises that the Premises are
in violation of any applicable building laws or codes. If code violations are found during the
period of Tenant’s Work relating to base building work that are Landlord’s and not Tenant’s
responsibility, Landlord shall promptly correct such violations at Landlord’s expense. In
addition, Tenant shall have the right to identify and Landlord shall correct patent defects in
the heating, ventilation, air-conditioning, electrical, and/or plumbing systems (collectively
“Building Systems”) identified by Tenant within thirty (30) days of delivery of the Premises
and latent defects in Building Systems identified by Tenant within twelve (12) months of the
delivery of possession to Tenant for Tenant’s Work.

The landlord and tenant should attempt to agree on the exact criteria for the condition of the
premises upon delivery by the landlord to the tenant. The authors suggest that a more expansive
list of landlord obligations be set forth in an exhibit or schedule to the lease. This not only limits
potential arguments but also provides the tenant’s architect with better information to estimate
timing and pricing for the construction project. The parties should also agree on their respective
responsibilities if unexpected problems are discovered during the tenant’s construction.

An example of a lease exhibit identifying landlord responsibilities is as follows:

EXHIBIT
LANDLORD’S WORK

1. All existing construction demolished to base building. Walls, floors, and ceilings
patched.

2. Install all demising partitions.

3. Sanitary sewer, domestic water, venting, and natural gas service stubbed at the
Premises.
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4. [200-amp, 3-phase, 4-wire]| electric service. Panel in the Premises.
5. [One] T-1 line and [25] twisted pairs of telephone lines.
6. Rooftop heating and air-conditioning units.
7. Suspended ceiling and lighting. " x " recessed fluorescent fixtures.
8. ADA-compliant bathroom.
D. [1.13] Tenant Construction

For office leases, the landlord will generally have significant input regarding the design and
will likely perform the construction work directly or indirectly through contractors. In retail leases,
the landlord typically gives the tenant more control. The landlord will approve the store design and
then supervise the tenant’s crew to ensure that the work is being performed properly and in
accordance with codes. However, the landlord usually will not be the general contractor or directly
retain the general contractor. This is due in part to the recognition that a retail tenant’s success is
more highly dependent on a creative design suitable for the tenant’s particular use. The risk for the
unsophisticated retail tenant is that the risk in project delays is passed through to the tenant. The
tenant will be obligated to pay rent by a date certain regardless of whether it is open for business.
However, the landlord will exercise greater control over any work that affects the building’s
structure, systems, or roof. This arrangement has the effect of shifting the risk of cost overruns and
delays onto the tenant so that the tenant’s counsel needs to be more protective when the tenant is
responsible for the build-out.

Tenant construction delays are generally of three types: (1) delays caused by the failure of the
tenant to timely or sufficiently monitor its architect or general contractor or to make timely
decisions regarding design or materials; (2) delays caused by the general contractor; and (3) delays
caused by the municipality or the landlord in approving the tenant’s plans. Normally, the initial
draft will impose all responsibility for the delays on the tenant. The tenant will bear the risk of all
such delays except those caused by the landlord. Tenant delays need to be stressed to the client at
the start of the negotiation process. Dealing with the general contractor is beyond the scope of this
chapter but is covered in CONSTRUCTION LAW: TRANSACTIONAL CONSIDERATIONS
(IICLE®, 2021), CONSTRUCTION LAW DISPUTES (IICLE®, 2022), and MECHANICS LIENS
IN ILLINOIS (IICLE®, 2023). The tenant’s counsel can do little to protect against municipality-
caused delays beyond advising the architect or general contractor to get in to the building
department with preliminary plans as soon as possible and identify necessary approvals. In many
municipalities, including the City of Chicago, there are consultants known as “expeditors” who are
familiar with the process and can facilitate the municipal approvals. Expeditors are not architects
but rather individuals who know the local building department employees and know how to
streamline the approval process. Even the best and most experienced architects may only work with
certain municipalities from time to time. Counsel should realize that unless there is sufficient lead
time for the leased premises to become available, the tenant generally must engage its architect
prior to completing lease negotiations. Once the letter of intent is signed, even if there are remaining
open issues, counsel should try to get a sense of the likelihood of final execution as soon as possible.
The tenant may find that retaining the architect to start drawings early in the process will save
money due to the delayed opening of the premises.

ILLinois INsTITUTE FOR ConTINUING LEGAL EDUCATION 1—15



§1.14 ComMERCIAL LANDLORD-TENANT PRACTICE

Normally, the initial draft will impose the burden of all delays on the tenant. To protect against
approval delays by the landlord, the tenant’s counsel should propose language that is similar to that
contained in the following sample clause:

Landlord has approved Tenant’s preliminary plans for Tenant’s Work. Within ____ days
after the date hereof, Tenant will submit to Landlord Tenant’s final plans and specifications
(the “Plans”). Landlord is to approve or disapprove the Plans within ____ business days after
submittal. Any Plans that are neither approved nor disapproved by Landlord within such
_____-day period shall be deemed to be approved. If the Plans or any portions thereof are
disapproved, Landlord shall state with specificity the reasons for such disapproval. The
foregoing provisions shall also apply to any resubmittal of Plans. Any delay in construction
due to Landlord’s failure to respond to Tenant-requested approval of the Plans shall extend
the Rent Commencement Date by day][s] for each day’s delay.

E. [1.14] Heating, Ventilating, and Air-Conditioning System Units and Roof Work

In shopping centers, each retail space frequently has a separate heating, ventilating, and air-
conditioning system unit serving the premises. The landlord usually will insist that the tenant is
responsible for the maintenance and repair of the unit, if not its replacement when necessary. At a
minimum, the tenant should have the HVAC system inspected and obligate the landlord to service
the unit prior to the commencement date. If the unit is not new, the tenant should seek a warranty
for at least the first year, if not several years. The lease language may also include the word
“replace” after the words “maintain, service, and repair.” The tenant’s counsel should attempt to
strike the word “replace” and resist this obligation unless the lease is for a long term (e.g., ten
years). If the tenant remains responsible for replacement, the tenant’s counsel should seek to
amortize the replacement cost over the useful life of the unit. Otherwise, the tenant may have to
provide a new unit in the last year or two of the lease term. This is not only a substantial financial
burden to the tenant but would otherwise provide the landlord with a windfall.

In addition to roof access for the HVAC work, the tenant may need access to the roof to install
and maintain specialized equipment, such as an antenna or satellite dish. The landlord may insist
that this work be performed by its contractor. This is generally an appropriate requirement since
any work by another contractor may invalidate the landlord’s roof warranty. The tenant might also
consider having a qualified inspector or roofer perform a roof inspection and inquire regarding the
age of the roof and recent maintenance prior to executing the lease. If the tenant has access to the
premises prior to its return to a vanilla box, the tenant should inspect the premises’ interior for signs
of any roof leaks in the unit or elsewhere since staining or warping may disclose potential roof
problems that the landlord should remedy before the tenant improves the premises.

F. [1.15] Construction Allowance

As in office or industrial leases, retail leases often provide that the landlord contribute to the
cost of the tenant’s improvements in the form of a tenant improvement (TI) allowance. This is
especially important to smaller tenants since it reduces the initial expenses during the first year of
operation when its product and name may not be known. The landlord’s TI allowance is repaid by
the tenant as a component of its base rent, which the landlord recoups by amortizing its investment
along with a return on the investment through the term of the lease.
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The landlord prefers to write a check to the tenant for the TI allowance after the work has been
completed and after sworn statements, architect certifications, lien waivers, certificates of
occupancy, and other agreed-on documentation are presented by the tenant to the landlord. In some
cases, however, the landlord may agree, if requested by a tenant with sufficient leverage, to make
proportional disbursements as work progresses. Proportional disbursements are preferable for the
tenant because they will reduce the tenant’s financing costs or initial equity contribution. The tenant
should expect to agree to bear the cost of a construction escrow, generally with a title insurance
company or lender, in exchange for these distributions.

Although seemingly neutral, if the tenant is unable to receive proportional distributions for the
TI allowance in lieu of the rent credit, this alternative imposes a greater financial burden on the
tenant at the outset because the tenant will have paid for the entire build-out prior to receipt of any
sales revenue. The savings to the tenant are generated over the life of the lease in the form of lower
rental payment since the base rent does not include a component for the amortization of the TI
allowance. For example, a $50-per-square-foot TI allowance amortized at nine percent over a ten-
year lease is equal to $7.60 per square foot per year, or $22,800 per year for a 3,000-square-foot
store. The TI allowance alternative is generally spelled out in the original term sheet or letter of
intent. Some landlords may be willing to revise the approach, depending on the landlord’s own
available capital and the creditworthiness of the tenant and its guarantor, if applicable.

No matter how the TI allowance is paid or credited, the tenant’s construction contract must
incorporate all relevant lease provisions governing the build-out, which may be included in the
tenant work letter, usually in the form of a lease exhibit. Also, the tenant should include in the
construction contract applicable provisions in the section on alterations. For example, the lease may
require delivery of certain documents in order to receive distributions from the escrow. These
provisions generally require that the tenant provide (1) lien waivers from contractors,
subcontractors, and sub-subcontractors; (2) contractor, and possibly tenant, sworn statements;
(3) specific forms for requests for payment; (4) tenant or architectural certifications regarding
completion of the work to date in compliance with the plans and specifications and the schedule of
values; and (5) minimal insurance coverage and certificates. If the tenant fails to include the
documents required of its architect or contractor in its architect and construction contracts, the
tenant may have to advance the funds until completion of the project and until all final lien waivers,
sworn statements, etc., have been delivered. The tenant also may have difficulty getting payments
from the landlord if the contractor or architect fails to provide the required paperwork after
completion of the work.

Some leases provide that if a rent abatement is provided to reimburse the tenant for its initial
build-out, the landlord is entitled to add this abatement to the amount due from the tenant in the
event of a tenant default. This is not inappropriate, but if set forth in the lease drafts, an equitable
compromise is to provide that this abatement should be amortized over the initial term of the lease.
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VI. USE PROVISIONS AND OPERATING COVENANTS
A. [1.16] In General

Depending on the type of retail facility, the retail lease use clauses are generally much more
restrictive than those found in other commercial leases since they are intended to limit the tenant’s
business activities to particular product lines or types of stores. If appropriately drafted and
administered by a thoughtful landlord, the clause might generate greater returns for the landlord
and most of the tenants. If not thoughtfully administered, the landlord’s control might work to
reduce its percentage rent returns and might significantly and detrimentally impact the retail
tenants. In some cases, tenants can achieve an exclusive-use provision in which the landlord
voluntarily agrees to insert in its leases with other tenants in the shopping center exclusive use or
product line limitations that will protect the tenant from competition in the shopping center. To
achieve the best lease terms for the client, the tenant’s counsel needs to fully understand the tenant’s
product line and the relevant provisions that might increase the likelihood of the tenant’s success
at the particular facility, as well as the motivation of the landlord in seeking to limit the tenant’s
flexibility governing the use of and sales from its premises.

The tenant’s counsel should inquire if there are any existing exclusives and, if so, review them
carefully to confirm they do not interfere with the tenant’s contemplated use of the premises. The
tenant’s counsel may also be able to procure restrictions on future exclusives that might prohibit or
impair the tenant’s ability to conduct its business.

The use provision included in the lease draft delivered for review may be acceptable for the
tenant’s current intended use, but the tenant’s counsel should be aware that an overly restrictive use
provision may limit the tenant’s ability to assign the lease or sublet the premises if the tenant’s
business prospects change. These changing conditions are usually not apparent at the time of lease
execution but may arise due to the tenant’s need to expand to a larger space due to business growth
or to downsize or to close the business due to lagging sales. The restrictive use provisions may also
limit the tenant’s ability to expand product lines, all of which might lead tenant’s counsel to seek
to broaden the exclusive use clause. However, the desire to expand the use restriction must be
balanced with the landlord’s desire to promote a vibrant and successful shopping center with
complimentary uses that provide synergy throughout the shopping center. Counsel needs to
understand that it is often the landlord’s goal to maximize revenue generated from the entire
property, either directly due to a desire to increase its percentage rent or indirectly due to significant
sales receipts in the shopping center, which then increase its ability to lease available stores at
higher base rents.

Although these restrictions may have an impact on the tenant’s ability to increase its product
line or assign its lease in the event of a need to vacate the facility, these provisions, if appropriately
drafted and administered by the landlord, can have a beneficial impact. The phrase “a rising tide
lifts all boats” not only applies to the stock market and housing values but to stores in a successfully
managed retail shopping center. Each of the stores may garner the benefits of a shopping center
with increased customer traffic. Alternatively, rigid adherence to use limitations in an otherwise
well-drafted lease by a short-sighted landlord can negatively impact not only individual stores but
the entire shopping center or retail mall.
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The use limitations should vary among the types of retail facilities. For example, stricter use
limitations that might be appropriate in a regional shopping center, outlet mall, or specialty mall
are not as relevant for a neighborhood shopping center, a strip mall, or a freestanding store. In a
regional shopping center, the landlord depends on the anchor tenants and nationally known or
destination retailers with brand-name merchandise to provide customer traffic in part because it is
anticipated that customers are willing to travel greater distances to shop at these facilities. In outlet
malls, the retailers are expected to provide name-brand merchandise at discounted prices, while
specialty malls tailor their retail mix to a more narrowly focused product line so that the use
restrictions are necessary. By contrast, in a neighborhood shopping center, the tenants (other than
the anchor tenant) are usually local in nature and meet local needs. The name brand recognition is
not as important, so the list of suitable replacement tenants should be broader as long as there is no
significant cannibalization of sales from existing tenants. Finally, in a freestanding store, the
landlord’s most significant concern should be the tenant’s ability to continue a successful retail
operation while maintaining the property in good condition, so the use limitation is not as critical
and can allow much more flexibility for the tenant.

B. [1.17] Recorded Restrictive Covenants Not in the Lease Documents

Most regional shopping centers, specialty malls, and community shopping centers and even
some neighborhood shopping centers have recorded restrictions prohibiting certain types of uses
perceived to conflict with attracting shoppers, such as funeral homes, secondhand or surplus stores,
gambling operations, dance studios, amusement or video arcades, and pool halls. These restrictions
provide comfort to tenants that the center will continue to operate as a retail facility without some
of the negative uses or stigma to the shopping center that these prohibited uses might imply. While
these restrictions need to be identified and reviewed, they ordinarily do not directly impede the
tenant’s business. Thus, they might be overlooked in the negotiation. However, if there are no such
limitations or if the landlord fails to enforce these limitations, the center and the tenant’s business
may suffer in the long term. If a shopping center has significant vacancy, the landlord may be
tempted to bring in non-retail tenants to maximize its income. The tenant suffers as a lack of
synergy decreases retail customer foot traffic. To protect against these problems, the tenant’s
counsel can request a termination clause as discussed in §1.18 below. If the declaration does not
provide for enforcement by tenants, counsel for a tenant with significant bargaining power can
sometimes obtain the right to enforce the restrictions. If granted, counsel should attempt to include
the right in any recorded memorandum of lease to provide at least constructive notice to prospective
tenants, purchasers, and lenders.

C. [1.18] Rights Contained in Other Tenants’ Leases

Anchor tenants and some of the larger tenants require lease provisions that not only grant these
tenants exclusive rights to sell certain categories of merchandise but also impose prohibitions
regarding occupancy by possible competitors. The landlord’s counsel should incorporate these
restrictions verbatim in every other lease in the shopping center either as part of the base document
or as an addendum thereto. If no such restrictions appear in the document and there are national
retailers in the shopping center, the tenant’s counsel should ask whether any other restrictions exist
that might impact or interfere with the tenant’s operations. The analysis is not yet complete since
an anchor tenant might have the right to occupy its space for any use permitted by applicable law.
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As a consequence, an anchor tenant space may close down and a new tenant reoccupy with a
different retail product line and pricing. Your client may not be able to compete with the new tenant.
Alternatively, a large vacant retail store or the use of significant portions of available retail space
for non-retail uses might reduce foot traffic by potential retail customers and, ultimately, reduce
the tenant’s sales receipts.

Other tenants’ leases may have what are commonly known as “cotenancy clauses,” “escape
clauses,” or “early termination clauses,” which allow the tenant to terminate early based on certain
subsequent conditions that may arise with respect to the building or shopping area. The clauses
could be based on different factors, such as occupancy levels of the retail building or shopping
center or a threshold of sales. If a major or anchor tenant should close its store, this will have a
detrimental effect on a smaller tenant relying on the commercial traffic brought in by the major
tenant. Counsel for a tenant whose operations could be decimated should request a right to
terminate upon the closing by one or more of the major or anchor tenants. If the landlord agrees to
such a clause, the landlord will include a time period to replace this major tenant. At the very least,
counsel for the smaller tenant should seek a reduction of the rent during any period that the major
tenant’s premises are unoccupied. In any event, the client should be informed of the possibility so
that it can conduct its own risk assessment.

Anchor tenants may have exclusive-use provisions, or the declaration governing the entire
center might actually or arguably prohibit a tenant’s intended use of the premises. If a tenant’s use
is a prohibited use or falls into a gray area, the tenant needs to make sure that the landlord obtains
all necessary consents and waivers. Consent may be needed from anchor tenants or the landlord’s
lenders. In some situations, portions of the shopping center may be owned by others so that their
consent may also be required.

D. [1.19] Exclusive-Use Clauses

Exclusive-use provisions in leases need to be drafted precisely to avoid ambiguity and
unintended future consequences. For example, the grant of an exclusive right to operate “a sporting
goods store” would not prohibit a lease to a department store that sells sporting goods. Also, the
grant of an exclusive use to a florist or candy store would not likely prevent a grocery store from
opening a floral section or selling various candies. However, a prohibition against any tenant selling
fresh-cut flowers, plants, or confectionary goods probably would prevent a grocery store from
offering such product lines. During lease negotiations, the tenant’s counsel should keep in mind
that it does not have to be an all-or-nothing proposition. While a landlord might not be willing to
grant a bakery exclusive right to sell fresh bakery goods, it might be willing to restrict other tenants’
shelf space for these goods to 100 linear feet.

In addition, the tenant needs to understand that if a landlord grants an exclusive use to a tenant,
this restriction will not restrict existing tenant. The clause will not prevent an existing tenant from
expanding or changing their product lines or prohibit future assignees of existing tenants that might
be direct competitors. The tenant’s counsel should inform the tenant that the landlord’s obligations
to enforce the exclusive-use provision will apply only to future tenants.
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E. [1.20] Operating Covenants; Open Covenants; Go-Dark Clauses

Although operating covenants are sometimes included in non-retail leases, they are most
important for landlords with retail leases. Their multi-tenant facility depends on the foot traffic
generated by each tenant to assist in generating multi-stop customers and, hence, sales to the other
stores and to protect percentage rent. Although the courts may decide that it might be inappropriate
to specifically enforce an operating covenant, they have agreed that the breach of an operating
covenant is the grounds for a damage claim in favor of the landlord against the tenant. In Rouse-
Randhurst Shopping Center, Inc. v. J.C. Penney Co., 171 F.Supp.2d 824 (N.D.IIl. 2001), the court
found that the landlord was entitled to seek damages against an anchor tenant for breaching an
operating covenant even though the operating covenant survived for four years after the lease term
expiration date.

If an ongoing operating covenant is not included, the landlord may include an opening covenant
that requires the tenant to open and operate for at least one day in the premises. Typically, the
landlord will also include a go-dark clause. Even if the tenant has the right to not operate, the
landlord has an interest in not having a dark premises within the center. A go-dark clause will
typically give the landlord the right to terminate this lease and take back the premises.

Vil. CASUALTY AND LIABILITY INSURANCE
A. [1.21] Landlord’s Insurance

The initial lease draft generally includes at least one or two pages setting forth the types and
amounts of insurance required of the tenant, but the lease is often silent concerning the landlord’s
insurance obligations. This is based in part on the general desire in modern leases to limit landlord
obligations and potential defaults. In addition, landlords recognize that the new owners may decide
to provide different levels or types of insurance. As a practical matter, however, prudence requires
that landlords obtain (and a lender will require) casualty and liability coverage. By request, the
tenant’s counsel can and should seek that the landlord maintains these types of insurance.

The landlord will generally agree to provide all-risk, replacement-cost coverage for property
damage and will generally agree to provide liability coverage covering the common areas of the
center. Depending on its financial strength and size, the landlord sometimes elects to carry
significant deductibles on the liability or casualty policies or may provide for the right to
self-insure. If applicable, self-insurance should be limited to landlords with very significant net
worth and with a reasonable program of self-retention.

B. [1.22] Tenant’s Insurance

The lease will, at a minimum, require that the tenant maintain general-liability insurance and
property insurance covering the tenant’s improvements regardless of whether all or a portion of the
improvements were financed by the landlord. Even if the lease is silent on some required coverage,
which is unlikely, the tenant should obtain adequate insurance coverage for its merchandise and
coverage for liability claims appropriate for the market in which the tenant operates. Before turning
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over the keys, the landlord will require that the tenant deliver a certificate of insurance naming the
landlord and its lender as additional insureds and, at least with respect to casualty coverage, loss
payees. The level of liability insurance is sometimes negotiable for smaller tenants. Some landlords
might agree to $1 million or $2 million in a single incident with aggregate coverage of $5 million
even if the first draft calls for a higher amount. A tenant should be expressly permitted to provide
an umbrella policy for the higher amounts or as part of its blanket policy if the tenant operates from
multiple sites. This might achieve cost savings in premiums for the client. The landlord often
requires other types of coverage, such as business-interruption insurance, for one year. The
landlord’s counsel will likely hold firm on these points since it will need an income stream to pay
its mortgage, taxes, and expenses after a casualty. The tenant’s counsel should make sure that the
client has priced the premiums for the additional coverage so that there are no surprises. Although
one might think that these premiums are significant due to the potential payouts, if the tenant has a
decent credit history, the premiums are often less than anticipated since the likelihood of the
payment is low.

Promptly upon receipt of the initial lease draft, counsel should require that the tenant provide
all relevant lease provisions relating to insurance, casualty, subrogation, and indemnification to its
insurance advisor. Counsel should seek confirmation that this advisor is in a position to provide the
coverage requested from the types of companies required under the lease. Landlords will sometimes
permit tenants to provide coverage from companies of a lesser grade than that identified in the
initial draft of the lease. However, counsel may need to request that during negotiations.

If the lease states that coverage will be from companies and in amounts satisfactory to the
landlord and/or its lender, counsel should seek to make this standard “reasonably” acceptable or
“with companies and coverage customarily provided in the vicinity of the premises.” Alternatively,
counsel might refer to companies identified in BEST’S INSURANCE REPORTS. The letter (e.g.,
the letter A of A-VII) indicates the insurance company’s relative financial strength. In all cases, the
tenant should consult its insurance advisor to confirm that the company currently underwriting the
tenant’s insurance and possibly alternative insurance carriers are able to meet the required rating.

The tenant should make sure that the insurance coverage obtained not only complies with
minimum requirements for this coverage but that the coverage is sufficient to protect the tenant
against potential liability claims made by those entering the premises. Liability coverage levels that
are sufficient for Boone County, Sangamon County, or Jo Daviess County may not be sufficient
for facilities in Cook County or St. Clair County, which have a history of higher jury verdicts.
Further, the tenant needs to verify that, in the event of damage to the premises as the result of a
casualty, the tenant has sufficient insurance coverage to pay for the restoration of all improvements
made to the premises and also pay to replace all furniture, fixtures, equipment, and inventory
located therein. The coverage from the landlord’s policy will likely only cover the shell and core.
If it does, the tenant must look to its insurance coverage to pay for the replacement of all other
items, including the tenant’s improvements, regardless of whether these improvements were
originally made by or paid for either by the landlord or the tenant. The author suggests that the
tenant’s agent work with the landlord’s agent or at least review the landlord’s coverage to ensure
that there are no deficiencies in the form of gaps in coverage and, if possible, no duplication in
coverage.
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C. [1.23] Waiver of Subrogation Clauses

The lease will usually require that the insurance coverage contain waivers of subrogation. Many
carriers will agree to these waivers as a matter of course. The tenant’s counsel should confirm this
with the client or directly with the agent or carrier prior to execution to avoid an inadvertent breach
of the lease, which might otherwise be discovered only after a major casualty or accident when the
tenant can least afford it. Although not preferred, the tenant’s counsel can add to the lease a
provision reciting that the tenant’s insurance coverage will contain a waiver of subrogation clause
“to the extent permitted under applicable insurance coverage or available at commercially
reasonable rates.”

Waiver of subrogation provisions are not always available under a tenant’s base insurance
policies but may require an endorsement that is generally available from sophisticated insurance
companies. If the tenant’s carrier does not agree to provide this coverage, the tenant should contact
another carrier in an attempt to obtain this coverage. The tenant should request that the landlord’s
insurance coverage also include a waiver of subrogation so that the tenant is not liable in the event
of an accident or a casualty resulting in injury to persons or due to the negligence of one of the
tenant’s employees or invitees. Since the waiver of subrogation prohibits the parties and their
insurers from making a claim against the party responsible for a casualty or accident, it can be
devastating to a party that does not have the benefit of this waiver. The risk of loss reimbursement
should be on the insurer, the one whom the parties have agreed should bear this risk. The additional
cost, if any, is usually minimal but provides much greater protection to both parties.

Vill. ASSIGNMENT AND SUBLETTING
A. [1.24] In General

Just as the use provisions in retail leases are often more tightly structured than in other
commercial leases, assignment and subletting are often more tightly controlled in the leases due to
the potential impact on the profitability of the retail facility and its individual tenants. The landlord
obviously wants to be able to approve not only the creditworthiness of the proposed replacement
tenant but also the type of business it conducts. The lease often includes change-of-control
provisions that deem the sale of stock, membership interests, or partnership interests, whether in
one or a series of transactions, as an assignment of the lease. Assuming that change-of-control
provisions are included, the landlord may have the ability to prohibit the sale of the tenant’s
business as a going concern. The tenant’s counsel should not expect success in negotiating the
elimination of these limitations. At best, the tenant must satisfy the reasonableness standards
referred to below in this section not only as relates to the creditworthiness of the proposed assignee,
but also as a substitute operator of a business that otherwise advances or compliments the other
tenants in the shopping center.

Illinois law holds that, when the landlord’s consent to assignment or subletting is required by
the terms of a lease, the landlord cannot unreasonably withhold its consent. Golf Management Co.
v. Evening Tides Waterbeds, Inc., 213 111.App.3d 355, 572 N.E.2d 1000, 157 Ill.Dec. 536 (1st Dist.
1991). Further, as a condition precedent to the landlord’s consent, the tenant must present the
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landlord with a suitable assignee. Illinois courts will apply a standard of commercial reasonableness
to determine whether a potential assignee or subtenant is appropriate. The commercial
reasonableness review is based in part on the financial status of the assignee or subtenant, the type
of subtenant’s business and intended use of the premises, the threat of competition by the assignee
or subtenant against the landlord’s existing tenants, and whether the subtenant or assignee is ready,
willing, and able to take over the lease.

The caselaw in Illinois and other jurisdictions does not reveal a clear pattern concerning
whether it is unreasonable for a landlord to reject an assignee that is perfectly creditworthy but that
proposes a different use or type of operation than that of the original tenant. In Reget v. Dempsey-
Tegler & Co., 70 I11.App.2d 32, 216 N.E.2d 500 (5th Dist. 1966), the lease stipulated the use as a
brokerage house, and the use by the proposed assignee was for a beauty parlor. The court held that
a landlord’s consent was not unreasonably withheld when the new use of the property would place
different burdens on the premises and the landlord reasonably believed that the new use could
damage the premises.

Similarly, courts in other jurisdictions have also found landlords’ refusals to consent to
proposed assignees not to be unreasonable. Norville v. Carr-Gottstein Foods Co., 84 P.3d 996
(Alaska 2004) (subtenant’s gross sales for percentage rent would be impaired); Warmack v.
Merchants National Bank of Fort Smith, 272 Ark. 166, 612 S.W.2d 733 (1981) (prior use was
banking, and proposed assignee was existing tenant in center); Jonas v. Prutaub Joint Venture, 237
N.J.Super. 137, 567 A.2d 230 (1989) (franchisor sought to substitute inexperienced franchisee for
original tenant who was experienced and successful franchisee); Gladliz, Inc. v. Castiron Court
Corp., 177 Misc.2d 392, 677 N.Y.S.2d 662 (1998) (tenant was in default, and lease provided that
lessor’s refusal to consent to assignment would not be unreasonable while tenant was in default).

The Code of Civil Procedure, 735 ILCS 5/1-101, et seq., provides that a landlord owes a duty
to take reasonable measures to mitigate its recoverable damages from a defaulting tenant. 735 ILCS
5/9-213.1. The reasonableness of a landlord’s attempts to mitigate its damages is a question of fact.
JMB Properties Urban Co. v. Paolucci, 237 1ll.App.3d 563, 604 N.E.2d 967, 970 — 971, 178
[ll.Dec. 444 (3d Dist. 1992). Courts applying this standard have held that a landlord’s efforts to
mitigate are not reasonable when the landlord (1) sought a rental rate higher than both the rent of
the defaulting lease and the then-current market rent, (2) did not take reasonable steps to improve
the condition of the property for reletting, and (3) delayed retaining a broker to relet the premises.
Kallman v. Radioshack Corp., 315 F.3d 731 (7th Cir. 2002). The court in Kallman held that the
landlord’s attempt to obtain increased rent in lieu of finalizing a new lease was strong evidence of
its unreasonable conduct but that this was not in itself proof that the landlord was unreasonable. In
Danada Square, LLC v. KF'C National Management Co., 392 1l1.App.3d 598, 913 N.E.2d 33, 332
[ll.Dec. 438 (2d Dist. 2009), the appellate court held that the landlord failed to mitigate its damages
by insisting that a replacement tenant sign a lease with a 60-day termination provision. The lease
provisions governing assignment and subletting should be reviewed in conjunction with those
governing the use of the premises since the same incentives governing compatible or synergetic
uses are relevant when considering whether a landlord is reasonable in denying consent to the
assignment of a retail lease or subletting the retail premises.
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Finally, a tenant considering abandoning its premises must be careful when it seeks to rely on
the landlord’s obligation to mitigate its damages since it may take a long time to relet vacant space.
Also, the rent need not be at the rental rate set forth in the original lease, the space to be relet need
not be for the entire premises, and the landlord need not take steps to replace the tenant when it
first discovers a potential vacancy. In JMB, supra, the reletting of an abandoned space within seven
months for one half of the rent paid by the defaulting tenant was reasonable. 604 N.E.2d at 970 —
971. In Becknell Development, L.L.C. v. Linamar Corp., No. 07 C 5455,2008 WL 576334 (N.D.II1.
Feb. 28, 2008), a landlord’s efforts to assist its tenant in finding a replacement subtenant to take
more than one half of the space at a similar rate was deemed to be a reasonable attempt at mitigation.
In Block 418, LLC v. Uni-Tel Communications Group, Inc., 398 1ll.App.3d 586, 925 N.E.2d 253,
338 ll.Dec. 756 (2d Dist. 2010), the court held that the landlord had no obligation to mitigate its
damages until the tenant abandoned the premises.

B. [1.25] Sub-Uses Not Equating to Subtenancies; Franchises

Despite the broad sweep of the assignment and sublease language in typical retail leases, these
leases are often silent on certain business situations that might arise. For example, in retail leasing,
a tenant may contract with third parties for arrangements that do not rise to the level of subtenancies
and thus may not require landlord approval. Examples are concessionaires who might exhibit their
wares from time to time marketing limited products or product lines, espresso stands, and separate
providers such as opticians, banks, and camera shops. In the absence of specific language, the
landlord’s consent might not be required. The landlord’s counsel should draft the lease document
so that the tenant needs approval if these vendors or part-time occupants are not the tenant’s
employees.

From the tenant’s perspective, the tenant’s counsel should take time to learn the tenant’s
business to determine whether the tenant might permit nonemployee concessionaires or vendors to
use the premises as part of its intended use. If so, and if the lease provisions governing use or
assignment and subletting prohibit these activities, counsel should seek to obtain the landlord’s
consent to these activities during the initial lease negotiations.

If the tenant is a franchise operation, the franchisor will want the right to assume the lease and
to transfer to replacement bona fide franchisees. Often the franchisor will require that other
provisions be included in the lease, including notices to the franchisor and an opportunity to cure
franchisee defaults.

IX. [1.26] PERCENTAGE RENT

Retail leases have long included provisions permitting the landlord to share in the sales
proceeds arguably generated due to the synergy created to by an appropriate tenant mix and the
efforts of the landlord, the tenants, and the merchants’ association, if applicable. The retail lease
often provides that the landlord receives a percentage of the tenant’s gross sales or receipts once an
annual milestone, or “breakpoint,” is reached. The natural breakpoint occurs when the tenant
achieves annual sales in the amount equal to annual base rent multiplied by the agreed-on
percentage. Landlords have developed comprehensive language intended to capture all gross sales
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and to require full record-keeping by tenants. Tenants, or their counsel, new to retail leasing may
find the entire notion of additional rent offensive, even if the breakpoint number is sufficiently large
so that the tenant will end up paying nothing. However, the landlord will not generally forgo these
payments. In these cases, the tenant’s counsel should advise the client in many situations that it is
typical and that the tenant may have a partner sharing in the proceeds even if higher sales do not
always equate to greater profits or margins to the retailer. In these cases, the tenant’s counsel should
focus on the appropriate level of sales generated by the tenant’s retail operation at the premises.

The tenant’s counsel should realize that the definition of “gross sales” in the lease may not be
limited to sales at the premises as identified in the lease, and the landlord may include, intentionally
or otherwise, off-site and Internet sales filled at the premises as part of gross sales revenues. If the
tenant has more than one location from which products are shipped, sales from these alternative
locations, as well as the tenant’s telephone, mail order, and internet sales not directly generated by
or shipped from the premises, should be excluded from the definition of “gross sales.” If the
definition of the gross sales includes any consignment sales or sales by third parties made at the
premises, the tenant’s counsel must make sure that the tenant has a right to payment of the
corresponding percentage from any third party receiving the benefit of these sales. Further, trade-
ins, returned items, and donated items should either be deducted from or not included in gross sales
or gross receipts.

Counsel for a landlord using percentage rent should include a lease provision negating any
partnership or joint venture relationship between the landlord and the tenant so as to prevent any
landlord liability for liabilities of the tenant’s business. A form of the definition of “gross sales”
used in a percentage rent obligation is set forth below:

Gross Sales Reports. Within ____ days after the end of each calendar quarter during the
term hereof, Tenant shall furnish to Landlord a statement in writing, certified to be correct,
showing the total gross sales by months made in, on, or from the Premises during the
preceding calendar quarter. The term “Gross Sales” as used in this Lease shall include the
entire gross receipts of every kind and nature from sales and services made in, on, or from
the Premises, whether on credit or for cash, in every department operating in the Premises,
whether operated by Tenant or by a subtenant or subtenants, or by a concessionaire or
concessionaires, excepting therefrom any rebates and/or refunds to customers and the
amount of all sales tax receipts that has to be accounted for by Tenant to any government or
any governmental agency. Sales on credit shall be deemed cash sales and shall be included in
the gross sales for the period during which the merchandise is delivered to the customer,
whether title to the merchandise passes with delivery. For the purposes of this Section |,
Gross Sales shall not include the following: (a) the selling price of all merchandise returned
by customers for credit; (b) sums and credits received in the settlement of claims for loss of
or damage to merchandise; (c) charges to customers for repairs to merchandise and delivery
charges; (d) interest, service, or sales carrying charges or other charges, paid by customers
for extension of credit on sales, when not included in the merchandise sales price; (e) receipts
from public telephones, stamp machines, or vending machines installed for use by Tenant’s
employees; (f) sales taxes, use taxes, consumers’ excise taxes, gross receipts taxes, and other
similar taxes now or hereafter imposed on the sale of merchandise or services; (g) gift
certificates, or like vouchers, until such times as the same shall have been converted into a
sale by redemption; (h) returns to shippers or manufacturers; (i) fees charged on bank cards
and credit cards; (j) bad debts; and (k) insurance proceeds.
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X. [1.27] MISCELLANEOUS RETAIL PROVISIONS

A retail lease may contain various provisions relating to the operation of the facility in which
the premises are located. These provisions often do not appear in other commercial leases. For
example, the landlord may provide for a merchants’ association that is funded by all of the tenants
by contribution to a common fund appropriately intended to market the entire shopping center as
opposed to the marketing of individual stores.

The landlord may also require every tenant to participate in an occasional weekend sidewalk
sale, in which merchandise will be displayed in the common areas or in the parking lots so that the
base lease might include provisions requiring participation in certain special events. The landlord
may reserve the right to put kiosks in common areas or in the parking lot and may also reserve the
right to build a food court. The landlord may permit the tenant or other retailers in the center to
have special events intended to market the center or individual shops. If the tenant’s marketing
plans contemplate the use of common areas, the tenant’s counsel should seek consent during initial
negotiations. In these cases, counsel should attempt to explain the practical effect on its business
operation.

Xl. [1.28] THE IMPACT OF COVID-19 ON RETAIL LEASES

The COVID-19 pandemic had a tremendous impact on retail leasing, especially at the outset
when mandatory closures were widespread. Media reports estimate that at least 15,000 stores closed
nationwide in 2020 alone. See https://www.forbes.com/sites/walterloeb/2020/07/06/9274-stores-
are-closing-in-2020--its-the-pandemic-and-high-debt--more-will-close/?sh=2dfe98c8729f. These
closures, together with an overall decrease in foot traffic to retail locations, caused significant re-
negotiations and new negotiation tactics on the part of both retail tenants and landlords with respect
to their existing and future lease obligations.

When the pandemic first began, tenants initially requested short-term abatements and rent
deferrals. With the future uncertain, many landlords were receptive to these requests. However, as
soon as it became clear that COVID-19 was not as temporary as originally believed, tenants began
to make more acute requests for relief such as longer abatements, modified rent arrangements (such
as paying only percentage rent), and the ability to terminate their leases early. Landlords, on the
other hand, responded to the changing dynamic by waiving cotenancy requirements and exclusives
and reconfiguring shopping centers to, among other things, do away with the need for anchor
tenants. At this point, the permanence of COVID-19 has been recognized as a grim reality by both
landlords and tenants.

Prior to 2020, few, if any, leases expressly included things such as pandemics or epidemics
in the recitation of force majeure events. While tenants with significant bargaining power have
sometimes been successful in negotiating provisions providing rent relief in the event of a
governmental shutdown for COVID-19 or other public health emergencies, most retail landlords
have been resistant to accepting COVID-19 as an event of force majeure in the absence of specific
language. Illinois courts often interpret force majeure clauses narrowly without giving them
expansive meaning so as to not remove the effect of other provisions in the agreement. (See
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Dearborn Maple venture, LLC v. SCI Illinois Services, Inc., 2012 IL App (1st) 103513, 968 N.E.2d
1222, 360 Ill.Dec. 469 (holding that court’s primary objective in contract interpretation is to not
render any provision of contract meaningless by (a) looking to intent of parties and (b) viewing
each provision in light of other parts of contract). See also Atwood v. St. Paul Fire and Marine
Insurance Co., 363 111.App.3d 861, 845 N.E.2d 68, 300 I11.Dec. 647 (2d Dist. 2006)). In that regard,
Illinois courts look to the four corners of the contract and are more likely to enforce a force majeure
provision that explicitly addresses specific situations, such as pandemics. (See Commonwealth
Edison Co. v. Allied-General Nuclear Services, 731 F.Supp.850 (N.D.Ill 1990)). Without a firm
justification, courts will not typically interpret a contract’s force majeure clause to relieve a party
of its bargained-for obligations. These days, tenant’s counsel routinely seeks to insert pandemics
or epidemics as a force majeure event. Counsel for landlord should allow it but only to the extent
such an event directly impacts the tenant in the performance of its obligations and so long as it is
acknowledged that force majeure events, however defined, do not affect the tenant’s obligation to
pay rent and other monetary amounts due under the lease.

In addition to addressing COVID-19 in the force majeure provision, some landlords are
inserting in their form leases an express waiver of claims from the tenant for damages resulting
from COVID-19 shutdowns (including constructive eviction claims). Others are reserving the right
to impose additional rules, regulations, or restrictions as the landlord may deem appropriate to
implement governmental guidelines or recommendations relating to the pandemic.

Xll. [1.29] SAMPLE FORM OF RETAIL LEASE

Illustrations of drafting solutions to the problems discussed in this chapter are included in the
sample retail lease form that follows. The form also includes other matters relating to commercial
leases in general. However, the form should be only a starting point for the practitioner’s analysis
and should not be viewed as definitive with respect to what the practitioner can achieve since that
analysis depends on the relative bargaining strength of the parties and the issues deemed important
to the landlord and the tenant in each negotiation.

SHOPPING CENTER LEASE
This shopping center lease (Lease) is made and entered into as of ,20
(the Effective Date), by and between (Landlord) and (Tenant).

1. PREMISES.

In consideration of the mutual promises, covenants, and conditions herein set forth,
Landlord hereby leases to Tenant and Tenant hereby leases from Landlord the premises
(Premises), which are deemed to contain square feet of Floor Area that are
located in the shopping center commonly known as Shopping Center (the
Shopping Center), and which Premises are approximately as shown by crosshatching on
Exhibit A hereto. “Floor Area” means all areas designated by Landlord in a building for the
exclusive use of a tenant (other than the Common Area (as defined in §5.1 below)) measured
from the exterior surface of exterior walls (and extensions, in the case of openings), excluding
any mezzanine, balcony, subterranean, or basement space.
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Landlord expressly reserves (a) the use of the exterior rear and side walls and roof of the
Premises and the exclusive use of any space between the ceiling of the Premises and the floor
above or the roof of the Building(s) and (b) the right to install, maintain, use, repair, and
replace the pipes, ducts, conduits, and wires leading into or running through the Premises (in
locations which will not materially interfere with Tenant’s use of the Premises).

2. TERM.

2.1 Term. The Initial Term of this Lease shall be for the period of _ years
commencing (along with all obligations under this Lease, except Tenant’s obligation to pay
Minimum Rent and all other monetary charges) on the Rent Commencement Date and
terminating on the last day of the last month of the Term. “Lease Term” or “Term” shall
mean the Initial Term and any exercised Option Periods (as defined in §2.3 below).

2.1.1 Landlord agrees to deliver and Tenant agrees to accept from Landlord possession
of the Premises upon substantial completion of Landlord’s Work as described in Exhibit B.
Within ____ days after notice from Landlord, Tenant shall execute and deliver to Landlord
a confirmation letter similar to the form attached hereto as Exhibit C confirming Tenant’s
possession of the Premises, the Rental Commencement Date, and any other terms reasonably
requested by Landlord. All obligations with respect to construction of the Premises are set
forth in Exhibit B, and all work not specified as Landlord’s Work therein (Tenant’s Work)
shall be performed by Tenant at Tenant’s sole cost and expense, except as may be expressly
stated to the contrary.

2.1.2 Landlord’s Work shall be deemed approved by Tenant on the Term
Commencement Date, unless prior to the Rent Term Commencement Date, Landlord
receives written notice from Tenant of a defect in the work as to patent defects and within
_____ of the Rent Commencement Date as to latent defects. Any disagreement arising between
Landlord and Tenant about the work to be performed by Landlord shall be resolved by the
decisions of Landlord’s architect.

2.1.3 Tenant releases Landlord and Landlord’s contractor and architect from any claim
for damages against Landlord or Landlord’s contractor or architect for any delay in the date
on which Landlord’s Work is completed. Notwithstanding the Term Commencement Date
occurring after the date hereof, (a) this Lease shall be a binding contractual obligation
effective upon the execution and delivery hereof by Landlord and Tenant and (b) as of the
first date following such full execution and delivery that either Tenant or any contractor,
subcontractor, employee, agent, licensee, or invitee of Tenant enters the Premises or the
Shopping Center for any purpose whatsoever, including, without limitation, for moving into
the Premises or performing any Tenant’s Work, all of the terms and provisions of this Lease
(except as excluded by this Lease) shall apply with respect thereto.

2.1.4 Tenant shall diligently prosecute and complete Tenant’s Work pursuant to the
terms of Exhibit B. Upon completion of Tenant’s Work, Tenant shall submit to Landlord the
notices, certificates, and releases described in §2.8 of Exhibit B. The lien releases shall be in
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a form and detail satisfactory to Landlord, in recordable form, and in conformance with the
requirements of Illinois law. All Tenant’s Work shall, for purposes of this Lease, be
conclusively deemed to constitute alterations, changes, and improvements made to the
Premises by Tenant.

2.2 Lease Year. For the purpose of this Lease and the anniversary dates for rental
adjustments, the first Lease Year shall be defined as follows:

(a) If the Term commences on the first day of a calendar month, the first Lease Year
shall end on the day immediately preceding the first anniversary of the Term Commencement
Date;

(b) If the Term commences on a day other than the first day of a calendar month, the
first Lease Year shall be the partial month of the Term Commencement Date and the next 12
full calendar months;

For the purpose of the remainder of the Term, “Lease Year” shall mean each consecutive
12-month period following the first Lease Year.

2.3 Option Periods. Provided (a) Tenant has not during the Term been in default in the
payment of Rent or (b) Tenant is not in default as of the first day of the then-occurring Option
Period in the payment of Rent and (c) Tenant is then occupying the Premises, Tenant may
extend the Term for __ Option Periods by giving notice of exercise thereof (Option Notice)
to Landlord atleast __ full months, but not more than ____, before the date the Lease Term
would otherwise expire. If Tenant is in default on the date of giving an Option Notice, such
Option Notice shall be null and void; and if Tenant is in default on the date the Option Period
is to commence, such Option Period shall not commence, and this Lease shall expire at the
end of the Lease Term. If Tenant delivers a valid Option Notice, the Term shall thereby be
extended on all the terms and provisions contained in this Lease, except that the number of
Option Periods remaining shall in each instance be reduced by one. Tenant’s failure to timely
exercise any option granted to Tenant hereunder on the terms set forth herein shall cause the
automatic extinguishment of the option (and any subsequent options), time being of the
essence. The Minimum Rent for the applicable years of the Option Period(s) shall be the
greater of the amounts set forth for Minimum Rent in the Lease Summary or the Fair Market
Rent (as defined in §2.4 below) for the Premises.

2.4 Fair Market Rent. “Fair Market Rent” means the annual amount per square foot
(exclusive of Occupancy Costs) that a willing tenant would pay and a willing landlord would
accept in arm’s-length negotiations, without any additional inducements, for a lease of the
applicable space on the applicable terms and conditions (including the Percentage Rent
terms) for the applicable period of time. Fair Market Rent shall be determined by considering
the most recent new leases (and market renewals and extensions, if applicable) in the
Shopping Center and in comparable retail centers in the vicinity of the Premises. No
allowance shall be made for the value of any existing improvements and finishes provided by
Tenant.
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2.4.1 Determination by Landlord. Landlord shall initially determine the Fair Market
Rent in each instance and shall give Tenant notice (the Market Rent Notice) of such
determination and the basis on which such determination was made on or before the
day prior to the date on which such determination is to take effect or as soon thereafter as is
reasonably practicable.

2.4.2 Disputes Regarding Fair Market Rent. If Tenant notifies Landlord in writing, on or
before the __ business day following any Market Rent Notice, that Tenant disagrees with
the applicable determination, Landlord and Tenant shall negotiate in good faith to resolve
such dispute within __ business days thereafter. (The _ business day after any Market
Rent Notice is referred to herein as the Outside Agreement Date.) If not resolved by the
Outside Agreement Date, each party shall submit to the other its determination of Fair
Market Rent, and the dispute shall be submitted to arbitration in accordance with §2.4.3
below. Until any such dispute is resolved, any applicable payments due under this Lease shall
correspond to Landlord’s determination, and, if Tenant’s determination becomes the final
determination, Landlord shall refund any overpayments to Tenant within _____ business days
following the final resolution of the dispute.

2.4.3 Arbitration Procedures.

(a) Landlord and Tenant shall each appoint one arbitrator who shall by profession be a
real estate broker/appraiser who shall have been active over the five-year period ending on
the date of such appointment in the leasing of properties similar to the Project in the Area.
The determination of the arbitrators shall be limited solely to the issue of whether Landlord’s
or Tenant’s submitted Fair Market Rent for the Premises is the closest to the actual Fair
Market Rent for the Premises as determined by the arbitrators, taking into account the
requirements of this paragraph (a) of §2.4.3 regarding the same. Each such arbitrator shall
be appointed within __ days after the Outside Agreement Date. Landlord and Tenant may
not consult with either such arbitrator prior to resolution.

(b) The two arbitrators so appointed shall, within __ days of the date of the
appointment of the last appointed arbitrator, meet and attempt to reach a decision as to
whether the parties shall use Landlord’s or Tenant’s submitted Fair Market Rent and shall
notify Landlord and Tenant of their decision, if any.

(¢) If the two arbitrators are unable to reach a decision, the two arbitrators shall, within
______days of the date of the appointment of the last appointed arbitrator, agree on and
appoint a third arbitrator who shall be a broker and who shall be qualified under the same
criteria set forth hereinabove for qualification of the initial two arbitrators.

(d) The three arbitrators shall, within days of the appointment of the third
arbitrator, reach a decision as to whether the parties shall use Landlord’s or Tenant’s
submitted Fair Market Rent and shall notify Landlord and Tenant thereof.

(e) The decision of the majority of the three arbitrators shall be binding on Landlord and
Tenant.
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(f) If either Landlord or Tenant fails to appoint an arbitrator within _____ days after the
Outside Agreement Date, the arbitrator appointed by one of them shall reach a decision,
notify Landlord and Tenant thereof, and such arbitrator’s decision shall be binding on
Landlord and Tenant.

(g) If the two arbitrators fail to agree on and to appoint a third arbitrator, then the chief
presiding judge of the local circuit court shall appoint the third arbitrator.

(h) The cost of arbitration shall be paid by Landlord and Tenant equally.
3. RENT.

3.1 Rental Payment. Tenant shall pay to Landlord the Minimum Rent set forth in
Exhibit D attached hereto and made a part hereof, in the Lease Summary in advance in
monthly installments on or before the first day of each and every month of the Lease Term
from and after the Rental Commencement Date; provided, however, the first month’s
Minimum Rent shall be payable by Tenant upon execution of this Lease. Minimum Rent for
any period during the Term, which is for less than a full calendar month, shall be prorated
based on the number of actual days in the month. Minimum Rent adjustments set forth herein
shall occur onthe _ day of the Lease Year specified in §2.2 above. All Rent shall be payable
without demand, deduction, or offset to Landlord at the address stated in the Lease Summary
or to such other persons or at such other places as Landlord may designate in writing. In
addition to Minimum Rent hereunder, Tenant shall pay, as Additional Rent (whether or not
so designated herein), in a manner and at the place provided in this Lease, all sums of money
required to be paid by Tenant under this Lease. All amounts of Minimum Rent and
Additional Rent (also collectively “Rent” or “Rental”) payable in a given month shall be
deemed to comprise a single rental obligation of Tenant to Landlord.

3.2 Security Deposit. Concurrent with Tenant’s execution of this Lease, Tenant shall
furnish Landlord with a security deposit in the amount set forth in the Lease Summary. If
Tenant defaults in the performance of any provision hereof, Landlord may use, apply, or
retain any part thereof for the payment of any Rent or other sum in default; for the payment
of any other amount which Landlord may spend or become obligated to spend by reason of
Tenant’s default; or to compensate Landlord for any loss or damage which Landlord may
suffer by reason of Tenant’s default. If any portion of said deposit is so used or applied,
Tenant shall, within __ days after receipt of written demand therefor, deposit cash with
Landlord in an amount sufficient to restore the Security Deposit to its original amount.
Landlord shall not be required to keep the Security Deposit separate from its general funds,
and Tenant shall not be entitled to interest on such deposit. Provided Tenant is not in default
under this Lease, the Security Deposit or any balance thereof shall be returned to Tenant at
the expiration or sooner termination of the Lease Term and after delivery of exclusive
possession of the Premises to Landlord in the condition required by this Lease. Upon the
annual anniversary of any Lease Year hereunder, Landlord shall have the right to increase
said Security Deposit to the then-current Minimum Rent. Within ____ days after receipt of
such notice, Tenant shall deposit said increase with Landlord. If Landlord transfers its
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interest in the Premises during the Term, Landlord may assign the Security Deposit to the
transferee and, upon delivery to Tenant of notice thereof, Landlord shall be discharged from
any further liability relative thereto, and Tenant shall look solely to the transferee for return
of the Security Deposit.

4. PRO RATA SHARE OF COMMON AREA EXPENSES, TAXES, AND
INSURANCE. Commencing the earlier of Tenant’s opening for business or the Rental
Commencement Date, Tenant shall pay to Landlord, as Additional Rent, /12 of an amount
reasonably estimated by Landlord to be Tenant’s Pro Rata Share (as defined in this Article
4) of the total annual Common Area Expenses, Real Property Taxes and assessments, and the
costs of Landlord’s Insurance (as defined in Articles 5, 6, and 7, respectively, of this Lease);
provided, however, the first month’s estimated Common Area Expenses, Real Property Taxes
and assessments, and the costs of Landlord’s Insurance shall be payable by Tenant upon
execution of this Lease. “Tenant’s Pro Rata Share” shall equal the ratio of the total square
feet of the Floor Area of the Premises to the total square feet of the Floor Area of the Shopping
Center as of the end of each calendar year. Tenant’s Pro Rata Share shall be subject to
adjustment by Landlord to reflect Tenant’s share of a particular cost that is not applicable
to all the tenants within the Shopping Center. Landlord may adjust its estimate of such
expenses at the end of any calendar quarter on the basis of Landlord’s experience and
reasonably anticipated costs. Following the end of each calendar year (and after the date of
expiration or sooner termination of this Lease), Landlord shall furnish to Tenant a statement
showing in reasonable detail the Common Area Expenses, Real Property Taxes and
assessments, and cost of Landlord’s Insurance during such calendar year (or portion thereof
prior to the expiration or sooner termination of this Lease). If Tenant’s share of such costs
exceeds Tenant’s payments so made, Tenant shall pay Landlord the deficiency within
days after receipt of such statement. If such payments exceed Tenant’s share of such costs,
Tenant shall be entitled to credit the excess against payments for such costs next thereafter
to become due Landlord as set forth above. Upon termination of this Lease, if Tenant is not
in default hereunder, Landlord shall promptly refund to Tenant the amount of any excess.

Tenant’s Pro Rata Share may be adjusted by Landlord from time to time for changes in
the physical size of the Premises and the Shopping Center. If any tenant or other occupant
occupying space within the Shopping Center performs its own Common Area maintenance,
obtains casualty insurance on its premises, or pays the real property taxes on its premises,
the Floor Area contained in such premises shall be excluded from the denominator of the
aforementioned ratio determining Tenant’s Pro Rata Share. Without limitation of the
foregoing, (a) with respect to Common Area costs for the Premises, appropriate adjustment
of Tenant’s Pro Rata Share shall be made with respect to those Common Area costs which
pertain to and benefit only certain buildings of the Shopping Center; (b) with respect to Real
Property Taxes, appropriate adjustment of Tenant’s Pro Rata Share may be made to allocate
real property taxes among separately assessed tax parcels (i.e., the tax parcels comprising the
Shopping Center), in which event the denominator of the ratio used for calculating Tenant’s
Pro Rata Share will be the Floor Area of the appropriate tax parcels of which the Premises
are a part; and (c) with respect to Landlord’s Insurance, appropriate adjustment of Tenant’s
Pro Rata Share of such insurance premiums may be made based on the Floor Areas of the
buildings covered under said insurance.
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5. COMMON AREA.

5.1 Common Area. “Common Area” is defined as all areas and facilities within the
Shopping Center not appropriated to the exclusive occupancy of tenants and facilities,
utilities, or equipment outside the Shopping Center that serve the Shopping Center,
including, but not limited to, all vehicle parking spaces or areas, roads, traffic lanes,
driveways, sidewalks, pedestrian walkways, landscaped areas, signs, service delivery
facilities, common storage areas, common utility facilities, and all other areas for
nonexclusive use in the Shopping Center that may from time to time exist. Common Areas
shall include the roofs and exterior walls (other than storefronts) of buildings in the Shopping
Center, all shared utility systems to the point of entry to any individual leased premises, and
all utility systems that are exterior to the buildings other than (a) heating, ventilating, and
cooling system components or elements that serve individual tenants and (b) sewer laterals to
the point of junction with a common sewer line, which shall be the responsibility of individual
tenants whose premises are served by such lateral.

5.2 Common Area Expenses. The term “Common Area Expenses” shall include, without
limitation, all amounts paid by Landlord for the maintenance, repair, replacement,
operation, and management of the Common Area and the Shopping Center, including
insurance covering the Common Area and the Shopping Center, together with an
administrative fee equal to ___ percent of all such amounts and shall include, without
limitation, the costs of gardening; landscaping; repaving; resurfacing; restriping; security;
alarm systems; signage; property management; repairs, maintenance, and replacements of
bumpers, directional signs, and other markers; painting; lighting and other utilities
(including, but not limited to, electricity, gas, water, and telephone); cleaning; Common Area
trash removal; Tenant’s trash removal (if contracted by the Shopping Center); any contracts
for services or supplies to be provided with the maintenance, management, operation, repair,
and replacement of such Common Area; third-party management fees; any lien or
encumbrance levied against the Common Area and discharged by Landlord; accounting and
legal fees; and any other cost of operation of the improvements on the Common Area
including all assessments, charges, association fees, and the like levied or assessed pursuant
to any declaration of covenants, conditions, and restrictions, reciprocal easement agreement,
or comparable document encumbering all or any portion of the Shopping Center;
depreciation and replacement of equipment; and the costs of public liability and all-risk
property damage insurance covering the Shopping Center (including earthquake insurance,
if purchased by Landlord). Landlord has the right to include in the Common Area Expenses,
and to establish as a reserve, such amounts (and for such periods of time) as Landlord deems
reasonable for the maintenance and repair of capital improvements, including without
limitation the restoration of the roofs of the buildings and the paving of the Shopping Center.

5.3 Control of the Common Area. Landlord shall have exclusive control of the Common
Area and may exclude any person from use thereof except bona fide customers and service
suppliers of Tenant. Tenant acknowledges that Landlord may change the shape, size,
location, number, and extent of the improvements to any portion of the Shopping Center
without Tenant’s consent. Tenant and its agents, employees, subtenants, assignees,
contractors, and invitees shall observe faithfully and comply with the rules and regulations
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for the Shopping Center attached hereto as Exhibit E and any amendments thereto or other
reasonable rules and regulations governing the Shopping Center. Tenant agrees to keep the
Common Area free and clear of any obstructions created or permitted by Tenant or resulting
from Tenant’s operation and to use the Common Area only for normal activities: parking,
ingress, and egress by Tenant and its employees, agents, representatives, licensees, and
invitees to and from the Premises and Shopping Center. If, in the opinion of Landlord,
unauthorized persons are using the Common Area by reason of the presence of Tenant in the
Premises, Tenant, upon demand of Landlord, shall correct such situation by appropriate
action and proceedings against all such unauthorized persons. Nothing herein shall affect the
rights of Landlord at any time to remove any such unauthorized persons from said areas or
to prevent the use of said areas by such unauthorized persons.

6. TAXES. The term “Real Property Taxes” shall include, without limitation, any
general or special assessment tax, commercial rental tax, in lieu tax, levy, charge, or similar
imposition imposed by any authority, including any government or any school, agricultural,
lighting, fire protection, police protection, street, sidewalk and road maintenance, refuse
removal, sewer, storm drain, or recycled water facilities, or governmental services previously
provided without charge (or for a lesser charge) to property owners and occupants or other
improvement or special assessment district or any agency or public body, as against any legal
or equitable interest of Landlord in the Premises and/or the Shopping Center or arising out
of Tenant’s use, occupancy, or possession of the Premises or that are attributable to the
Premises, together with the reasonable costs of professional consultants and/or counsel to
analyze tax bills and prosecute any protests, refunds, and appeals for the period covered
during the Lease Term. Tenant’s liability with respect to such taxes and assessments shall be
prorated on the basis of a 365-day year to account for any fractional portion of a fiscal tax
year included in the Lease Term at its commencement or expiration (or sooner termination).

7. INSURANCE; INDEMNITY; SUBROGATION.

7.1 General. All insurance policies required to be carried by Tenant under this Lease
shall (a) be written by companies rated A-VIII or better in the most recent edition of BEST’S
INSURANCE REPORTS and authorized to do business in the state in which the Premises
are located and (b) name Landlord and any parties designated by Landlord as additional
insureds. Any deductible amounts under any insurance policies required hereunder shall be
subject to Landlord’s prior written approval, which shall not be unreasonably withheld.
Tenant shall deliver to Landlord certified copies of its insurance policies, or an original
certificate evidencing that such coverage is in effect, on the Term Commencement Date and
thereafter at least _ days before the expiration dates of expiring policies. Coverage shall
not be canceled or materially reduced (and the certificate of insurance furnished by Tenant
shall verify same), except after _ days’ prior written notice has been given to Landlord’s
property administrator. Tenant’s coverage shall be primary insurance with respect to
Landlord and its property administrator, and the officers, directors, and employees of both
of them. Any insurance or self-insurance maintained by Landlord and/or its property
administrator shall be in excess of, and not contributing with, Tenant’s insurance. Coverage
shall apply separately to each insured against whom a claim is made or suit is brought, except
with respect to any aggregate limit applicable to the insuring party’s policy.
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7.2 Tenant’s Liability Insurance. Tenant shall keep in force during the term of this Lease
a policy of commercial general-liability insurance insuring against any liability arising out of
Tenant’s use, occupancy, or maintenance of the Premises and the acts, omissions, and
negligence of Tenant, its agents, employees, contractors, and invitees in and about the
Premises and the Shopping Center. As of the Term Commencement Date, such insurance
shall provide coverage for and shall be in the amount of not less than $§ per
occurrence for bodily injury and property damage. Landlord shall have the right to increase
the amount of insurance required hereunder to reflect changing market conditions or
industry standards. Tenant’s coverage shall be primary insurance as respects Landlord, its
officers, agents, and employees. Any insurance or self-insurance maintained by Landlord
shall be excess of the Tenant’s insurance and shall not contribute with it. Coverage shall apply
separately to each insured against whom a claim is made or suit is brought, except with
respect to the limits of the insurer’s liability. Tenant also shall obtain and keep in force a
policy or policies naming Landlord as an additional insured with loss payable to Landlord
and any Landlord mortgagee, insuring the loss of the full Rent payable hereunder for
with an extended period of indemnity for an additional ____ days (Rental Value Insurance).
Said insurance shall contain an agreed valuation provision in lieu of any coinsurance clause,
and the amount of coverage shall be adjusted annually to reflect the projected Rent payable
by Tenant for the next _ -month period. Notwithstanding the foregoing, Landlord shall
have the right to elect to maintain the Rental Value Insurance directly, in which event (a) the
Rental Value Insurance will be included as a part of Landlord’s Insurance (as defined herein)
and the cost thereof shall be reimbursable by Tenant to Landlord pursuant to Article 4 of
this Lease and (b) during such time as Landlord maintains the Rental Value Insurance
directly, Tenant shall not be required to maintain Rental Value Insurance.

7.3 Tenant’s Other Insurance. Tenant shall maintain special-form property coverage,
with sprinkler leakage, vandalism, and malicious mischief endorsements on all of Tenant’s
fixtures, including tenant improvements and betterments, equipment, and personal property
on the Premises, in an amount not less than 100 percent of their full guaranteed replacement
value, the proceeds of which shall, as long as the Lease is in effect, be used for the repair or
replacement of the property so insured. Tenant shall maintain workers’ compensation
insurance in accordance with the laws of the State of Illinois in which the Premises are located
and employer’s liability insurance with a limit of not less than $ per accident.
Tenant shall maintain plate glass insurance, sufficient to pay for the replacement of and any
or all damages to exterior plate glass and storefront supports in the Premises. If Tenant sells
alcoholic beverages from the Premises, tenant shall maintain a customary policy of liquor
liability insurance with limits no less than those required above with respect to Tenant’s
commercial general-liability insurance under §7.2 above. If Tenant uses vehicles, owned and
non-owned, in any way to carry out business on or about the Shopping Center, Tenant shall
maintain automotive liability insurance with a limit of not less than $ combined
single limit for bodily injury and property damage.

7.4 Landlord’s Insurance. Landlord shall keep and maintain, in full force and effect, a
policy of fire insurance, including special-form coverage, in an amount not less than
percent of the full replacement value of the Premises and the Shopping Center as such value
may exist from time to time, including foundations, footings, and excavations. The term

1—36 WWW.IICLE.COM



REeTAIL LEASES §1.29

“Landlord’s Insurance” shall mean any and all insurance maintained by Landlord, including
fire insurance and extended coverage or all-risk, public-liability, and any other policy that
may be carried by Landlord (including Rental Value Insurance or earthquake and flood
insurance, if purchased by Landlord) insuring the Shopping Center or portions thereof.
Tenant shall reimburse Landlord, as Additional Rent, for the cost of such insurance for the
Premises, within ____ days after receipt of invoice therefor. The cost of such insurance for
the Premises to be paid by Tenant to Landlord hereunder shall be determined on a
proportionate share basis determined by the ratio that the total square feet of the Floor Area
of the Premises bears to the total square feet of the Floor Area of all the space in such building.
If Tenant’s use of the Premises increases the premium for any insurance carried by Landlord
over that charged for normal retail uses, then Tenant shall pay to Landlord, as Additional
Rent, the full amount of such increase in premium.

7.5 Waiver of Subrogation. Neither Landlord nor Tenant shall be liable to the other or
to any insurance company (by way of subrogation or otherwise) insuring the other party for
any loss or damage to any building, structure, or other tangible property or any resulting
loss of income and benefits (even though such loss or damage might have been occasioned by
the negligence of such party, its agents, or employees) if such loss or damage is covered by
insurance benefiting the party suffering such loss or damage or was required to be covered
by insurance pursuant to this Lease. Landlord and Tenant shall require their respective
insurance companies to include a standard waiver of subrogation provision in their respective
policies.

7.6 Indemnification and Waiver by Tenant. To the fullest extent permitted by law and
except to the extent that any damage to property or injury is caused by the gross negligence
or willful misconduct of Landlord, Tenant agrees (and Tenant shall cause its contractors and
subcontractors to agree) that neither Landlord, its parent, affiliated, or subsidiary
companies, and its and their officers, directors, shareholders, partners, agents, and employees
nor Landlord’s employees, agents, representatives, and contractors, and each of their
successors and assigns (each, “Landlord Party” and collectively, “Landlord Parties”) shall be
liable for any injury to or death of persons or damage to property of Tenant (or its contractors
and subcontractors) or any other person from the date of this Lease. Tenant shall defend,
indemnify, and hold Landlord and Landlord Parties harmless against and from any and all
claims, liabilities, losses, damages, suits, costs, and expenses of any kind or nature including
without limitation reasonable attorneys’ fees (Claims) arising from or relating to (a) Tenant’s
use of the Premises or the Common Areas or (b) any acts, omissions, negligence, or default of
Tenant or Tenant’s agents, employees, members, partners, officers, directors, contractors,
and invitees (each, “Tenant Party” and collectively, “Tenant Parties”), except to the extent
that any such Claim is caused by the gross negligence or willful misconduct of Landlord. The
terms of the indemnification by Tenant set forth in this §7.6 shall survive the expiration or
earlier termination of this Lease.

8. USE.
8.1 Use Defined. The Premises shall be used for sales of only and for no

other purpose or use. Tenant shall operate its business at the Premises in a first-class manner
under the trade name and shall not change its trade name without Landlord’s
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prior written consent, nor shall Tenant operate its business in a manner or for such a use as
would be inconsistent with first-class shopping facilities. Tenant shall not conduct any
sidewalk sale, auction, distress sale, or going-out-of-business sale on the Premises without the
prior written consent of Landlord. Tenant shall use the Premises in such a way as not to
create a nuisance or cause the cancellation of any insurance policy covering the Premises.
Tenant shall keep the Premises, front and rear walkways adjacent to the Premises, and any
service delivery facilities allocated for the use of Tenant clean and free from rubbish and dirt
at all times and shall store all trash and garbage within the Premises or in designated refuse
areas. The failure by Tenant to use the Premises pursuant to this Article 8 shall be considered
a default under this Lease, and Landlord shall have the right to exercise any and all rights
and remedies provided herein or by law.

8.2 Exclusive Use. Notwithstanding anything to the contrary set forth in the Lease, after
the Effective Date of Lease, Landlord shall not execute any lease for premises located within
the Shopping Center to any other Competitive Store, as defined in paragraph (e) of this §8.2
(Exclusive Use), subject to the following terms and the satisfaction of each and all of the
following conditions:

(a) is Tenant under the Lease and has not made a Transfer of the Lease
or Tenant’s interest in the Premises that requires Landlord’s prior written consent in
accordance with the terms of Article 12.

(b) The Exclusive Use is not applicable to (i) any premises containing 10,000 or more
square feet of Floor Area; (ii) any Shopping Center leases entered into on or before the
Effective Date of this Lease; (iii) any tenants or occupants, including their successors and
assigns, existing in the Shopping Center on or before the Effective Date of this Lease, even if
such occupants complete construction and/or open for business after the Effective Date of
Lease (Existing Tenants); and (iv) any new Shopping Center leases or extensions of existing
leases entered into with Existing Tenants.

(c) The Exclusive-Use restrictions shall automatically terminate if Tenant fails to
continuously operate its business in the entire Premises in accordance with this Lease,
excepting closures for reasonable periods of time for remodeling as permitted under this
Lease (not to exceed  days in any __ -month period), closures due to rebuilding and
repair after casualty, and closures due to force majeure that prevents Tenant from operating
its business in the Premises.

(d) The Exclusive-Use restrictions shall automatically terminate without notice to
Tenant and be of no further force or effect, effective as of the date that is the earliest of (i) a
Transfer of the Lease that requires Landlord’s prior written consent; (ii) a change in the
Permitted Use set forth in the Lease Summary; (iii) the effective date of any default by Tenant
under the Lease; or (iv) the expiration or earlier termination of the Lease. The Exclusive-Use
restrictions shall cease to apply to any products that Tenant discontinues selling.

(e) The term “Competitive Store” shall mean the business operation of a new tenant
whose primary business is the retail sales or marketing of products or services,
if the gross sales derived from the sale of such goods and/or services constitute more than
_____percent of such tenant’s total annual gross sales.
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(f) Unless a right to an exclusive use is expressly provided in this §8.2, Tenant shall have
no right to an exclusive use.

Notwithstanding anything contained herein to the contrary, Landlord shall not be
obligated to maintain or enforce the terms of this §8.2 or any similar provisions of the Lease
to the extent that same would be in violation of any antitrust law. If such antitrust violation
is the basis of a claim or counterclaim against Landlord with Landlord’s attempted
enforcement of this exclusive use, then Landlord shall promptly consult with Tenant
regarding Tenant’s desire to further pursue enforcement of this exclusive use, at Tenant’s
sole risk, cost, and expense and subject to Tenant’s obligations as set forth in this §8.2. In
addition, Tenant shall defend, indemnify, and save Landlord and its employees, agents, and
assigns harmless from and against any and all losses, damages, actions, causes of action,
claims, liabilities, demands, costs, and expenses, including, without limitation, attorneys’ fees,
arising out of the exclusive-use restrictions set forth herein or arising out of the enforcement
of such restrictions.

8.3 Continuous and Full Operation. Tenant shall open for business in the Premises not
later than __ days after the Term Commencement Date, and Tenant shall thereafter
remain open for business continuously and uninterruptedly during the Lease Term operating
from the entirety of the Premises.

8.4 Minimum Business Hours. Tenant shall keep the Premises open for business during
the required Minimum Business Hours of Monday through Friday  am.to _ p.m.,
Saturday  a.m.to__ p.m.,and Sunday __ a.m.to____ p.m., as set forth in the Lease
Summary and Extended Holiday Hours (as determined in Landlord’s sole discretion) of
which Tenant is notified from time to time. If Tenant is found not to be open during the
Minimum Business Hours (and/or Extended Holiday Hours, as the case may be) more than
____time|s] in any Lease Year, then Tenant agrees to pay to Landlord, in addition to all other
Rents payable hereunder, a charge equal to [one-half day’s] Minimum Rent for each such day
that the Premises are not operated during the required hours.

8.5 Conditions of Record. Landlord’s title is subject to (a) the effect of any covenants,
conditions, restrictions, easements, development agreements, mortgages or deeds of trust,
ground leases, rights of way, and any other matters or documents of record now or hereafter
recorded against Landlord’s title and expressly including that certain Operation and

Easement Agreement (OEA) for Shopping Center recorded ,
20, as Instrument No. with the County Recorder’s Office by and
between Landlord and (or its successors and assigns) with respect to and

affecting the Shopping Center; (b) the effects of any zoning laws of the city, county, and state
where the Shopping Center is situated; and (c) general and special taxes and assessments not
delinquent. Tenant agrees that it will conform to and will not violate said matters of record
and that this Lease is and shall be subordinate to said matters of record and any amendments
or modifications thereto. Tenant acknowledges that this Lease is and shall automatically be
subordinate to the OEA, and Tenant further hereby covenants and agrees that, within
days following Landlord’s written request, Tenant shall execute and deliver to Landlord a
subordination agreement (in recordable form) relative to the OEA and any amendment
thereof.
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Tenant acknowledges that after the Effective Date, Landlord may sell or transfer all or
any part of Landlord’s interest in the Shopping Center (including the Premises) to a third
party. Tenant further acknowledges that Landlord does not and will not have control over
any portions of the Shopping Center that are not owned by Landlord and that Landlord’s
rights relative to such portions of the Shopping Center [are] [will be] limited to any rights
Landlord may have under the OEA applicable thereto. Accordingly, notwithstanding any
terms to the contrary in this Lease, any obligations, restrictions, representations, or
warranties of Landlord in this Lease and any rights granted to Tenant in this Lease, which
pertain to portions of the Shopping Center that are not owned by Landlord, shall be
enforceable against Landlord only to the extent that Landlord has the right to perform such
obligations or enforce such restrictions, representations, warranties, or rights (or has the
right to require any other party to the OEA to perform such obligations or enforce such
restrictions, representations, warranties, or rights) under the OEA. In addition, if and as long
as the Shopping Center is not owned by a single owner, then, at the election of Landlord, (a)
the Common Area (or such portions and/or elements thereof as may be designated by
Landlord) shall be operated, maintained, and repaired in accordance with the terms of the
OEA; (b) Landlord shall be relieved of its obligations under this Lease to operate, maintain,
and repair the Common Area (or such portions and/or elements thereof as may be designated
by Landlord) unless the owner of the Premises retains such responsibility under the OEA;
and (c) Tenant shall pay to Landlord, as part of the Common Area Expenses payable by
Tenant pursuant to this Lease, the full amount of all Common Area and other expenses
allocated to the Premises pursuant to the OEA (OEA Pass-Through Expenses); provided,
however, that for any calendar year during the Term, in no event shall the sum of the OEA
Pass-Through Expenses allocated to the Premises plus all other Common Area Expenses
payable by Tenant exceed the total Common Area Expenses that would have been payable
by Tenant pursuant to this Lease if the Shopping Center had been owned by a single owner
and Tenant had not been required to pay any OEA Pass-Through Expenses.

8.6 Prohibited Uses. The Premises shall not be used for any use that is inconsistent with
the operation of a first-class retail shopping center. Without limiting the generality of the
foregoing, the following uses shall not be permitted in the Premises: (a) any use that emits an
obnoxious odor, noise, or sound that can be heard or smelled outside any Building in the
Shopping Center; (b) use as a storage warehouse operation (including but not limited to a
self-storage facility) and any assembling, manufacturing, distilling, drilling, refining,
smelting, agricultural, mining, or other industrial operation; (c) any secondhand store or
surplus store, flea market, swap meet, or similar operation primarily selling used goods
(provided, however, that the foregoing secondhand or surplus store restriction shall not apply
to the sale of high-end secondhand clothing, apparel, and sporting equipment, whether on
consignment or otherwise, such as sold by [T.J. Maxx, Play It Again Sports, Marshalls], and
other similar stores); (d) any mobile home park, trailer court, labor camp, junkyard, or
stockyard (except that this provision shall not prohibit the temporary use of construction
trailers during periods of construction, reconstruction, or maintenance, in accordance with
Landlord’s regulations and approval in such regard); (e) any dumping, disposing,
incineration, or reduction of garbage (exclusive of garbage compactors located near the rear
of the Premises, if any, and any recycling facility required by applicable law, code, regulation,
requirement, or ordinance with an otherwise permitted use); (f) any fire sale, bankruptcy sale
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(unless pursuant to a court order), or auction house operation; (g) any central laundry, dry-
cleaning plant, or laundromat (provided, however, that as long as such facilities do not have
an on-site dry-cleaning plant or facility, this prohibition shall not be applicable to nominal
supportive facilities for on-site service oriented to pickup and delivery by the ultimate
consumer, as the case may be, found in retail shopping centers in the metropolitan area where
the Shopping Center is located); (h) any automobile, truck, trailer, or recreational vehicle
service or body shop repair operation or sales or leasing operation (including any automobile
service center or lubrication facility); (i) any residential use or lodging, including but not
limited to single-family dwellings, townhouses, condominiums, other multifamily units,
hotels, motels, and other forms of living quarters, sleeping apartments, or lodging rooms; (j)
any veterinary hospital or animal raising or boarding facilities (except as specifically allowed
in the OEA); (k) any mortuary or funeral home; (/) any establishment selling or exhibiting
pornographic materials or drug-related paraphernalia (including any so-called “headshop”)
or that exhibits live, or by other means to any degree, nude or partially clothed dancers or
waitstaff, and/or any massage parlors or similar establishments; (m) any bar, tavern,
restaurant, or other establishment whose reasonably projected annual gross revenues for the
sale of alcoholic beverages for on-premises consumption exceeds percent of the gross
revenues of such business; (n) any carwash; (o) any pool or billiard hall; (p) any training or
educational facility, including but not limited to beauty schools, barber colleges, library, or
reading rooms (except as incidental to the retail sale of books, magazines, and newspapers),
places of instruction, or other operations catering primarily to students or trainees rather
than to customers (except as specifically allowed in the OEA); or (q) any of the prohibited
uses or exclusive uses set forth in leases of future tenants of the Shopping Center (provided
that such prohibited uses and exclusive uses shall not prohibit Tenant from engaging in the
Permitted Use).

8.7 Prohibited Uses of Shopping Center Systems. Tenant shall not use any Shopping
Center system in excess of its capacity or in any other manner that may damage such system
or the Shopping Center. Machinery and mechanical equipment shall be placed and
maintained by Tenant, at Tenant’s expense, in locations and in settings sufficient in
Landlord’s reasonable judgment to absorb and prevent vibration, noise, and annoyance.

9. MAINTENANCE, REPAIRS, ALTERATIONS.

9.1 Tenant’s Obligations. Subject to Landlord’s obligations as expressly set forth in this
Lease, Tenant, at its sole cost and expense, shall make all repairs and/or replacements to the
Premises and shall keep at all times the Premises in good order and repair, including without
limitation the storefront; all doors; plate glass; all plumbing, heating, ventilating, and air-
conditioning (HVAC); electrical; and lighting facilities and equipment within the Premises or
exclusively serving the Premises. Tenant shall keep and maintain the Premises in accordance
with the requirements of applicable laws concerning the manner, usage, and condition of the
Premises and appurtenances to the Premises, as the same shall be in effect from time to time.
Subject to §7.5 above, Tenant shall also be responsible for the repair of any and all damage
to the Premises and/or Shopping Center caused by any act of Tenant or its employees, agents,
or contractors and for any repairs necessitated by alterations, additions, or improvements
made by or on behalf of Tenant. If Tenant fails to perform any of its obligations, Landlord
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may, at its option, after __ days’ written notice to Tenant, enter the Premises and put the
same in good order and repair, and the cost of Landlord’s work, together with an
administrative fee of _ percent of such costs, shall become due and payable as Additional
Rent by Tenant to Landlord. Tenant shall enter into a service contract within ___ days after
the Term Commencement Date with a maintenance contractor approved by Landlord for the
monthly servicing of HVAC systems and equipment within the Premises. The service contract
shall include all scheduled maintenance as recommended by the equipment manufacturer as
set forth in the operation/maintenance manual. Notwithstanding the foregoing, Landlord
may (but shall not be obligated to) elect to maintain the HVAC equipment serving the
Premises, in which event Tenant shall pay to Landlord on the ___ day of each month all
costs and expenses for the repair, maintenance, and replacement of all HVAC equipment for
the Premises. Notwithstanding any provision of this Lease to the contrary, neither Tenant
nor any sublessee, licensee, contractor, customer, agent, employee, or representative of
Tenant shall penetrate the walls or roof of the Premises for any purpose at any time without
Landlord’s prior written consent, which may be withheld in Landlord’s sole and absolute
discretion, and then only in strict conformance with any conditions of such consent
(including, without limitation, the use of such contractors as Landlord shall require), as
Landlord shall impose.

9.2 Landlord’s Obligations. Subject to the foregoing, Landlord shall keep and maintain
in good condition and repair (or replace, if necessary) all aspects of the Shopping Center,
including but not limited to the roof, exterior walls, structural parts, and structural floor of
the Premises; fire protection services; and pipes and conduits outside the Premises for the
furnishing to the Premises of various utilities (except to the extent that the same are the
obligation of the appropriate public utility company); provided, however, that
notwithstanding anything to the contrary set forth hereinabove, Tenant shall be responsible
for the maintenance and repair of the Premises as set forth in §9.1 above. Notwithstanding
anything to the contrary contained in this Lease, Landlord shall not be liable to Tenant for
failure to make repairs as herein specifically required of Landlord, unless Tenant has
previously notified Landlord in writing of the need for such repairs and Landlord has failed
to commence and complete said repairs within the time periods set forth in §13.3 below, and
in such event, Landlord’s sole liability for such failure shall be limited to the cost of the
repairs. Tenant shall reimburse Landlord for all costs and expenses incurred by Landlord
pursuant to this §9.2, together with a management and administrative fee of _ percent of
the amount thereof, which amounts Landlord may collect together with and in the same
manner as Common Area Expenses.

9.3 Surrender. Upon the expiration or termination of this Lease, Tenant shall surrender
the Premises to Landlord in good and broom-clean condition, with all of Tenant’s trade
fixtures, signs, and personality removed, excepting ordinary wear and tear and damage that
is caused by fire or other casualty that Landlord is obligated to repair. Tenant shall also
remove any Tenant-installed improvements that Landlord may require to be removed.

9.4 Alterations. Tenant shall not make any structural repairs or alterations of the
Premises. Tenant shall not make any nonstructural repairs or modifications of the Premises
costing in excess of § in the aggregate without Landlord’s prior written consent.
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In addition, Tenant shall not make any repair or alteration that affects the storefront of the
Premises, the electrical, HVAC, or other utility or mechanical systems serving the Premises,
or the exterior walls or roof of the Premises (including roof penetrations), nor shall Tenant
erect any mezzanine or increase the size of same, if one shall be initially constructed, without
the prior written consent of Landlord. Upon the prior written approval of Landlord, Tenant
shall have the right during the Term to make interior alterations, changes, and improvements
in the Premises (except structural, electrical, mechanical, or roof alterations, changes, and
improvements) that are necessary for the conduct of Tenant’s business and for full beneficial
use of the Premises, provided Tenant shall (a) pay all costs and expenses; (b) make the
alterations, changes, and improvements in a good and workmanlike manner, with new
materials of first-class quality and in accordance with Landlord’s specifications with respect
thereto and otherwise in accordance with applicable Laws; (c) provide Landlord reasonable
assurances, prior to beginning the alterations, changes, and improvements, that payment for
the same shall be timely made by Tenant; (d) obtain and maintain during construction the
proper insurance coverages commonly required therefor; and (e) cooperate and coordinate
the work to be constructed with Landlord and pursuant to the governing rules and
regulations of the Shopping Center to minimize interference with the Shopping Center’s
operation and the use thereof by the other tenants.

9.5 Security Interest in Personal Property. To the extent allowed from time to time under
applicable Law, Tenant grants Landlord a lien on and security interest in the personal and
business property of Tenant now or later placed in or on the Premises (including furniture,
fixtures, equipment, and inventory). The property shall be and remain subject to the lien and
security interest of Landlord for payment of all Rent and other sums agreed to be paid by
Tenant. Landlord’s lien, however, shall not be superior to a lien from a lending institution,
supplier, or leasing company, if the lending institution, supplier, or leasing company has a
perfected security interest in the equipment, furniture, or other tangible personal property
that originated in a transaction in which Tenant acquired the same. The provisions of this
Section relating to the lien and security interest shall constitute a security agreement under
and subject to the Uniform Commercial Code of the state where the Shopping Center is
located, so that Landlord shall have and may enforce a security interest on all property of
Tenant now or later placed in or on the Premises, in addition to and cumulative of Landlord’s
liens and rights provided by law or by the other terms and provisions of this Lease. Tenant
agrees to execute, as debtor, a financing statement or statements and any other documents
that Landlord may now or later request to protect or further perfect Landlord’s security
interest. Notwithstanding the above, Landlord shall neither sell nor withhold from Tenant
Tenant’s business records.

10. UTILITIES.

10.1 Obligation To Pay. Tenant shall pay for all water, gas, electricity, and other utilities
used by Tenant during the Lease Term, all of which shall be measured through meters or
submeters to be installed by Landlord and maintained by Tenant; provided, if any such
services cannot be separately metered or submetered to Tenant, Tenant shall pay its
proportionate share (as equitably determined by Landlord) of all charges for utilities jointly
metered with other premises.
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10.2 Landlord’s Responsibility. Landlord shall not be liable for, and Tenant shall not be
entitled to, any damages, abatement, or reduction in Rent by reason of any interruption or
failure in the supply of utilities. Tenant agrees that it shall not install any equipment that
exceeds or overloads the capacity of the utility facilities serving the Premises, and that if
equipment installed by Tenant requires additional utility facilities, installation of the same
shall be at Tenant’s expense, but only after Landlord’s written approval of same. Landlord
shall be entitled to cooperate with the energy and water conservation efforts of governmental
agencies or utility suppliers. No failure, stoppage, or interruption of any utility or service
shall be construed as an eviction of Tenant, nor shall it relieve Tenant from any obligation to
perform any covenant or agreement under this Lease. In the event of any failure, stoppage,
or interruption of utilities or services, Landlord shall use its reasonable efforts to attempt to
restore all services promptly. No representation is made by Landlord with respect to the
adequacy or fitness of the Shopping Center’s HVAC system or other systems to maintain
temperatures as may be required for the operation of any computer, film processing,
printing, or other special trade fixtures or equipment of Tenant. Landlord reserves the right
from time to time to make reasonable and nondiscriminatory modifications to the utility
systems serving the Shopping Center.

11. MECHANICS LIENS. Tenant shall keep the Premises and the Shopping Center free
and clear of all encumbrances, mechanics liens, stop notices, demands, and claims arising
from work done by or for Tenant or for persons claiming under Tenant, and Tenant shall
indemnify and save Landlord free and harmless from and against any Claims arising from
or relating to the same. If Tenant fails to remove, insure over, bond over, or satisfy any such
encumbrance, mechanics lien, stop notice, or claim with work performed by or on behalf of
Tenant within ____ days after written notice by Landlord, Landlord shall have the right (but
not the obligation), in addition to any other rights or remedies of Landlord, to use whatever
means in its discretion it may deem appropriate to cause said encumbrance, claim, stop
notice, or lien to be rescinded, discharged, compromised, dismissed, or removed, including,
without limitation, posting a bond. Any such sums paid by Landlord, including attorneys’
fees and bond premiums, shall be immediately due and payable to Landlord by Tenant.
Tenant shall immediately give Landlord notice of any encumbrance, claim, demand, stop
notice, or lien made or filed against the Premises or the Shopping Center and/or any action
affecting title to the Premises or Shopping Center.

12. ASSIGNMENT AND SUBLETTING.

12.1 Landlord’s Right of Consent. Tenant shall not transfer; assign; sublet; enter into
any franchise, license, or concession agreements; change ownership or voting control;
mortgage; encumber; pledge; or hypothecate all or any part of this Lease, Tenant’s interest
in the Premises, or Tenant’s business (collectively “Transfer”) without first obtaining
Landlord’s written consent, which shall not be unreasonably withheld. Should Tenant desire
to make a Transfer hereunder, Tenant shall give Landlord __ days’ prior written notice
thereof (Tenant’s Notice), which shall (a) state that Tenant intends to Transfer the Lease as
of a specific date (Transfer Date); (b) identify the proposed transferee; (c) set forth all
material terms and conditions of the proposed Transfer; (d) provide a description of the
proposed use of the Premises by the proposed transferee, including any required or desired
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alterations or improvements of the Premises that may be undertaken by such transferee to
facilitate its proposed use; (e) be accompanied by certified financial statements of the
proposed transferee or such other documentation or information relating to the financial
strength and creditworthiness of the proposed transferee; (f) be accompanied by similar
information for any guarantor or other person who will be liable in any manner for the
payment of any amounts under the Lease; and (g) be accompanied by any other information,
documentation, or evidence that may be reasonably requested and accepted by Landlord.
Landlord will exercise its reasonable consent in conjunction with Landlord’s evaluation of
the contents of the Tenant’s Notice, and Landlord’s reasonable disapproval thereof shall
constitute reasonable grounds for disapproval of the Transfer. Tenant shall pay to Landlord
the costs of processing any proposed Transfer, whether the proposed Transfer is
consummated. If Landlord consents to a proposed Transfer, Tenant shall pay to Landlord
_____percent of all amounts payable by the transferee to Tenant in excess of the Rent payable
hereunder after deducting from the costs incurred by Tenant with such Transfer, including
brokers’ fees, rent, abatement, tenant improvements, and attorneys’ fees, if any. Any
Transfer other than as permitted in this §12.1 shall be null and void. Notwithstanding the
above, acceptance of any payment of rent and other charges by Landlord from any party
other than Tenant named herein shall not be deemed a consent to a Transfer or a waiver of
any of Landlord’s rights with any proposed Transfer hereunder.

12.2 Change in Business Entity. If Tenant is a corporation that is not publicly traded
through an exchange or through “over the counter” trading or is a partnership, trust, limited
liability partnership, limited liability company, or any other form of business entity or
association (collectively “Business Entity”), each of the following shall be deemed an
assignment of this Lease for purposes of this Article 12: (a) sale, assignment, or other transfer,
voluntarily, involuntarily, or by operation of law, of __ percent or more, in the aggregate,
during any ___ -month period, of the capital stock, partnership interests, memberships,
interests, or any other form of beneficial interest in such Business Entity; (b) change in voting
control of the Business Entity; or (c) dissolution, merger, consolidation, or reorganization of
Tenant.

12.3  Permitted Transfers. Notwithstanding anything to the contrary in this Article 12,
Tenant shall have the right, without Landlord’s consent, to assign the Lease to any parent,
affiliate, or subsidiary corporation, provided that within _____ days after the effective date of
any such transfer the Transferee executes and delivers to Landlord an instrument containing
an express assumption of all of Tenant’s obligations under this Lease, such Transferee
continues to operate the Premises as required under this Lease, and such Transferee has a
net worth sufficient to operate the business and perform its obligations under this Lease.

12.4 No Release of Tenant. Should Tenant make a Transfer as permitted in this Article
12, Tenant shall nevertheless remain primarily liable to Landlord for full payment of the
Rent and other charges and full performance of Tenant’s other obligations under this Lease.
No consent by Landlord to any modification, amendment, or termination of this Lease or
extension, waiver, or modification of payment or performance of any obligation under this
Lease shall affect the continuing liability of Tenant for its obligations and liabilities
hereunder, and Tenant waives any defense arising out of or based thereon. With respect to
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any Transfer permitted in this Article 12, such Transfer shall not be valid or effective unless
and until Tenant delivers to Landlord a copy of a written agreement in form and substance
satisfactory to Landlord pursuant to which, in the case of an assignment, the assignee assumes
all of the obligations and liabilities of the Tenant under this Lease, and, in the case of any
other Transfer, the transferee agrees that such Transfer shall be subject to all of the
covenants, terms, and conditions of this Lease. Landlord may proceed directly against
Tenant without first exhausting any remedies for default that Landlord may have against the
assignee, subtenant, or transferee of Tenant.

12.5 Guaranty. Any guaranty of Tenant’s performance executed as consideration for
this Lease shall remain in full force and effect before and after any Transfer; provided,
however, that Landlord may, at its option, require each guarantor under any outstanding
guaranty of this Lease to reaffirm such guaranty as a condition to giving its consent to any
Transfer. Landlord may require Tenant, and Tenant agrees, to execute a guaranty of this
Lease before Landlord consents to any assignment of this Lease.

13. DEFAULTS, REMEDIES.

13.1 Tenant’s Default. Tenant shall be in default in the event of any of the following: (a)
if Tenant fails to make any payment of Rent, Additional Rent, or any other sum or amount
payable hereunder and such failure shall continue for ____ days after written notice by
Landlord; (b) if Tenant fails to perform any other obligation to be performed by Tenant
hereunder and such failure shall continue for ___ days after written notice by Landlord;
provided, however, if the nature of such default is such that the same cannot reasonably be
cured within a ___ -day period, then Tenant shall not be deemed to be in default if it shall
commence such cure within such ___ -day period and thereafter rectify and cure such default
with due diligence; (¢) if Tenant abandons or vacates the Premises; (d) if Tenant files a
petition or institutes any proceedings under the Bankruptcy Code; (e) if Tenant fails to
comply with the Minimum Business Hours requirements or ceases to conduct business; (f) if
any guarantor of Tenant’s obligations hereunder under any guaranty of this Lease is in
default; (g) if any such proceeding of similar kind or character is filed against Tenant; or (h)
if Tenant is in monetary default __ times in any ___-month period. Any notice given by
Landlord pursuant to clauses (a) or (b) of this §13.1 shall be in lieu of, and not in addition to,
any notice required under the forcible entry and detainer provisions of Article IX of the Code
of Civil Procedure, 735 ILCS 5/9-101, ef seq. (Forcible Entry and Detainer Statute), or of any
similar superseding statute. When this Lease requires service of a notice, that notice shall
replace rather than supplement any equivalent or similar statutory notice, including any
notices required by the Forcible Entry and Detainer Statute or any similar or successor
statute.

13.2 Remedies in Default.

13.2.1 In the event of a default by Tenant, Landlord, in addition to any other remedies
available to it at law or in equity, including injunction, at its option, without further notice or
demand of any kind to Tenant or any other person, may (a) terminate this Lease and Tenant’s
right to possession of the Premises and recover possession of the Premises and remove all
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persons therefrom; (b) have the remedies available at law or in equity (Landlord may
continue the Lease in effect after Tenant’s breach and abandonment and recover Rent as it
becomes due, if Tenant has the right to sublet or assign, subject only to reasonable
limitations); or (c) even though it may have reentered the Premises, thereafter elect to
terminate this Lease and all of the rights of Tenant in or to the Premises.

13.2.2 Tenant’s right to possession shall not be deemed to have been terminated by
efforts of Landlord to relet the Premises, by its acts of maintenance or preservation with
respect to the Premises, including its entry on the Premises, appointment of a receiver to
protect Landlord’s interests hereunder, or by any action, in unlawful detainer or otherwise,
to obtain possession of the Premises, unless Landlord shall have notified Tenant in writing
that Landlord has so elected to terminate this Lease. In the event of any entry or taking
possession of the Premises as aforesaid, Landlord shall have the right, but not the obligation,
to (a) remove therefrom all or any part of the personal property located therein and place the
same in storage at the expense and risk of Tenant and/or (b) erect a barricade and partition
the Premises at the expense of Tenant.

13.2.3 Should Landlord elect to terminate this Lease pursuant to the provisions of
clauses (a) or (c) of §13.2.1 above, Landlord may recover from Tenant as damages the
following: (a) the worth at the time of the award of any unpaid Rent and other charges that
had been earned at the time of termination; plus (b) the worth at the time of the award of the
amount by which the unpaid Rent and other charges that would have been earned after
termination until the time of the award exceeds the amount of the loss of such Rent and other
charges that Tenant proves could have been reasonably avoided; plus (c) the worth at the
time of the award of the amount by which the unpaid Rent and other charges for the balance
of the Lease Term after the time of the award exceeds the amount of the loss of such Rent and
other charges that Tenant proves could have been reasonably avoided; plus (d) any other
amount necessary to compensate Landlord for all of the detriment proximately caused by
Tenant’s failure to perform its obligations under this Lease or that in the ordinary course of
things would be likely to result therefrom.

13.2.4 As used in clauses (a) and (c) of §13.2.3 above, the worth at the time of the award
shall be computed by allowing interest at the interest rate specified in Article 19. As used in
clause (c) of §13.2.3 above, the worth at the time of the award shall be computed by
discounting such amount at the discount rate of the Federal Reserve Bank of Chicago at the
time of award, plus ____ percent.

13.2.5 If Landlord shall elect to relet, rentals received by Landlord from such reletting
shall be applied first to the payment of any indebtedness (other than Rent) due hereunder
from Tenant to Landlord; second, to the payment of any cost of such reletting (including
brokerage commissions); third, to the payment of the cost of any alterations and repairs to
the Premises required to relet the Premises; fourth, to the payment of Rent due and unpaid
hereunder; and the residue, if any, shall be held by Landlord and applied in payment of
future Rent as the same may become due and payable hereunder. Should reletting, during
any month to which such Rent is applied, result in the actual payment of rentals at less than
the Rent payable during that month by Tenant hereunder, then Tenant shall pay such
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deficiency to Landlord immediately upon demand therefor by Landlord. Such deficiency
shall be calculated and paid monthly. Tenant shall also pay to Landlord, as soon as
ascertained, any costs and expenses incurred by Landlord in such reletting or in making such
alterations and repairs not covered by the rentals received from such reletting.

13.2.6 Tenant hereby waives for Tenant and for all those claiming under Tenant all
right, now or hereafter existing, to redeem by order or judgment of any court or by any legal
process or writ Tenant’s right of occupancy of the Premises after any termination of this
Lease.

13.3 Default by Landlord. Landlord’s failure to perform any of the terms, covenants,
conditions, agreements, or provisions of this Lease required to be done by Landlord, within
_____days after written notice by Tenant to Landlord of said failure, shall be deemed a default
by Landlord (except that when the nature of Landlord’s obligation is such that more than
_____days are reasonably required for its performance, then Landlord shall not be deemed
in default if it commences performance within the ____ -day period and thereafter diligently
pursues the cure to completion). Tenant’s sole remedy for breach of this Lease by Landlord
shall be an action at law for damages, injunction, specific performance, or termination of this
Lease. Except as otherwise specifically provided in this Lease, Tenant shall have no right to
terminate this Lease on account of any breach or default by Landlord, unless termination is
granted by a court of competent jurisdiction. In no event shall Landlord be liable for
consequential damages, nor shall Tenant be excused from the payment of Rent due hereunder
as a result of any default by Landlord.

14. DESTRUCTION.

14.1 Landlord’s Option to Terminate. In the event of (a) damage to the Premises or
Shopping Center caused by an uninsured casualty (or the amount of damage exceeds the
applicable insurance coverage(s) available for repair of the damage by more than
$ ); (b) a casualty causing damage to the Premises or Shopping Center that
cannot be repaired within ___ days from the date of damage or destruction under the laws
and regulations of the state, federal, county, and municipal authorities or other authorities
with jurisdiction; or (¢) a casualty occurring during the last  years of the Lease Term
(subject to §14.4 below), either Landlord or Tenant may terminate this Lease at the date of
the damage upon written notice to the other party given within __ days following the date
of the casualty.

14.2 Repairs; Rental Abatement. In the event of an insured casualty that may be repaired
within ____ days from the date of the damage or, in the alternative, in the event that Landlord
or Tenant does not elect to terminate this Lease under the terms of §14.1 above, then this
Lease shall continue in full force and effect and the Premises shall be reconstructed with the
obligations of the parties being as set forth in §14.3 below. Such partial destruction shall in
no way annul or void this Lease, except that Tenant shall be entitled to a proportionate
reduction of Minimum Rent following the casualty until the time the Premises are restored.
Such reduction shall be an amount that reflects the degree of interference with Tenant’s
business. As long as Tenant conducts its business in the Premises, there shall be no abatement
until the parties agree on the amount thereof.
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14.3 Limitation on Repairs. In the event of any reconstruction of the Premises under this
Article 14, Landlord’s obligation to reconstruct the Premises shall be, to the extent reasonably
practicable and to the extent of available proceeds, to restore the Premises to the condition in
which they were delivered to Tenant. Landlord’s repair obligations shall in no way include
any construction obligations originally imposed on Tenant or subsequently undertaken by
Tenant.

14.4 Waiver of Tenant’s Rights of Termination. Tenant hereby waives all statutory or
common-law rights of termination in respect to any partial destruction or casualty that
Landlord is obligated to repair or may elect to repair under the terms of this Article.

14.5 Shopping Center Damage. If the Shopping Center is destroyed to the extent of not
less than ___ percent of the replacement cost thereof, Landlord may elect to terminate this
Lease, whether the Premises be injured or not, in the same manner as in §14.1 above. At all
events, a total destruction of the Shopping Center or the Premises shall, at Landlord’s option,
terminate this Lease.

15. CONDEMNATION.

15.1 Taking. If any portion of the building that contains the Premises (Building) or the
Common Area shall be taken under any right of eminent domain, or any transfer in lieu
thereof, and such taking renders the Premises unsuitable, in the reasonable judgment of
Landlord, for Tenant’s business operations, then Tenant or Landlord may terminate this
Lease by giving written notice to the other within ___ days after such taking. If this Lease is
not so terminated, Landlord shall repair and restore the Building and/or the Shopping
Center, as the case may be, as practicable (but shall not be required to expend more than the
amount of the award received by Landlord for such purpose), and this Lease shall continue
in full force and effect, but commencing with the date on which Tenant is deprived of the use
of any portion of the Premises, the Minimum Rent shall be proportionately abated to the
extent to which Tenant’s use of the Premises is impaired, as reasonably determined by
Landlord, and Tenant’s Pro Rata Share shall be recalculated pursuant to the terms of Article
4 hereof.

15.2 Award. Any and all awards payable by the condemning authority or other
governmental agency with a taking under the right of eminent domain shall be the sole
property of Landlord. Notwithstanding the foregoing, Tenant shall be entitled to make a
separate claim to the condemning authority for the value of merchandise and fixtures
purchased and installed by Tenant, if applicable.

16. ADVERTISING, SIGNS, AND DISPLAYS. Tenant shall not erect or install in, on,
or about the Premises any exterior or interior signs or advertising media or window or door
lettering or placards without Landlord’s consent, which may be withheld in Landlord’s sole
discretion. All such signs shall comply with all applicable laws, ordinances, rules, and
regulations and the Shopping Center’s sign criteria attached hereto as Exhibit F. Tenant shall
not use any advertising media that can be heard or seen outside the Premises, such as
loudspeakers or radio broadcasts. Tenant shall maintain the sign installed hereunder in good

ILLinois INsTITUTE FOR ConTINUING LEGAL EDUCATION 1—49



§1.29 ComMERCIAL LANDLORD-TENANT PRACTICE

condition during the term of this Lease. Upon expiration of this Lease, Tenant shall promptly
remove all signs installed hereunder, “cap off” the electrical wiring thereto, and repair all
damage caused thereby. Notwithstanding anything contained hereinabove to the contrary,
Tenant shall have the right to construct a sign on the Premises’ rear wall, provided that such
signage is otherwise in compliance with the terms of this Lease.

17. COMPLIANCE WITH LAWS.

17.1 Laws Generally. Tenant, at its sole cost and expense, shall comply with all existing
and future laws, ordinances, orders, rules, regulations, and requirements of all governmental
and quasi-governmental authorities (including the Americans with Disabilities Act and any
amendments thereto) having jurisdiction over the Premises and shall perform all work
required to comply therewith. If any such work would involve changes to the structure,
exterior, or mechanical, electrical, or plumbing systems of the Building, then such work shall
be performed by Landlord, and Tenant shall reimburse Landlord the cost thereof within
days after receipt of billing.

17.2 Compliance with Environmental Laws.

17.2.1 Tenant shall not cause or permit any Hazardous Materials (as defined below) to
be brought, stored, used, handled, transported, generated, released, or disposed of, on, in,
under, or about the Premises, the Common Areas, or any portion of the Shopping Center by
Tenant or any Tenant Parties; provided Tenant shall have the right to maintain on the
Premises such Hazardous Materials as are reasonably necessary for the conduct of Tenant’s
business and the proper maintenance of the Premises as long as such Hazardous Materials
are used and stored in compliance with all federal, state, and local laws, statutes, ordinances,
orders, rules, regulations, and requirements (Requirements) of all governmental and quasi-
governmental authorities (Authorities) with jurisdiction and all regulations relating to
Hazardous Materials. At all times and in all respects, Tenant and Tenant Parties shall comply
with all Requirements. As used in this Lease, “Hazardous Materials” shall mean any
hazardous, toxic, or radioactive substance, material, matter, or waste that is or becomes
regulated by any Environmental Regulation and shall include asbestos, petroleum products,
radon gas, polychlorinated biphenyls (PCBs), and all substances classified under the terms
“Hazardous Substance” and “Hazardous Waste” as defined in the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (CERCLA) as amended,
42 U.S.C. §9601, et seq.; the Resource Conservation and Recovery Act of 1976 (RCRA) as
amended, 42 U.S.C. §6901, ef seq.; and all environmental protection statutes of the state and
municipality in which the Premises are located.

17.2.2 If at any time during or after the Lease Term Hazardous Materials are found to
exist in or on the Premises (including the soils and underground water) or to have
contaminated the soils, air, or underground water of the Premises, then at Landlord’s option
either (a) Tenant, at its sole cost and expense, shall promptly remove such Hazardous
Materials and take all such remedial action required by all Requirements of all Authorities
or (b) Landlord can undertake the foregoing work, and Tenant shall reimburse Landlord for
the actual cost thereof, plus an administrative fee of ____ percent, within ____ days after
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Landlord’s presentation of an invoice to Tenant therefor. Notwithstanding the foregoing,
Landlord, at its sole cost and expense, shall arrange for the necessary removal and/or
remediation if Tenant can prove that the Hazardous Materials were present in or on the
Premises before the date of this Lease and that such removal and/or remediation was not
necessitated by any work or any other activity performed by Tenant.

17.2.3 Tenant shall indemnify, defend, protect, and hold Landlord and each Landlord
Party free and harmless from and against any and all claims, liabilities, penalties, forfeitures,
losses, and expenses (including attorneys’ fees), arising from or caused in whole or in part,
directly or indirectly, by the failure of Tenant or any Tenant Party to comply with the terms
of this Article 17 or the use, analysis, storage, transportation, disposal, release, threatened
release, discharge, or generation by Tenant or any Tenant Party of Hazardous Materials to,
in, on, under, about, or from the Premises or any portion of the Shopping Center including,
without limitation, any buildings located thereon. The terms of the indemnification by Tenant
set forth in this §17.2.3 shall survive the expiration or earlier termination of this Lease.

18. HOLDING OVER. If Tenant, with Landlord’s consent, remains in possession of the
Premises after the expiration or sooner termination of the Lease Term, such possession by
Tenant shall be deemed to be a month-to-month tenancy, terminable upon ___ days’ prior
written notice given at any time by either party. All provisions of this Lease shall apply to the
month-to-month tenancy, except those specifying the Lease Term, options to extend, and
Monthly Minimum Rent, which shall be equalto _____ percent of the Monthly Minimum Rent
paid in the month immediately preceding the month-to-month tenancy. Neither any provision
hereof nor acceptance by Landlord of Rent (or partial payment of Rent) after such expiration
or earlier termination without Landlord’s written consent shall be deemed a consent to a
holdover hereunder or result in a renewal of this Lease or an extension of the Term or a
waiver of any of Landlord’s rights or remedies with respect to such holdover.
Notwithstanding any provision to the contrary contained herein, (a) Landlord expressly
reserves the right to require Tenant to surrender possession of the Premises upon the
expiration of the Term of this Lease or upon the earlier termination hereof or at any time
during any holdover, the right to reenter the Premises and the right to assert any remedy at
law or in equity to evict Tenant and collect damages with any such holding over and (b)
Tenant shall indemnify, defend, and hold Landlord harmless from and against any and all
claims, demands, actions, losses, damages, liabilities, obligations, costs, and expenses,
including, without limitation, attorneys’ fees, consultants’ fees, and court costs incurred or
suffered by or asserted against Landlord by reason of Tenant’s failure to surrender the
Premises upon the expiration or earlier termination of this Lease in accordance with the
provisions of this Lease. Landlord shall have no duty whatsoever to notify or remind Tenant
of any pending expiration of this Lease.

19. LATE CHARGE AND INTEREST.

19.1 Late Charge. Tenant hereby acknowledges that late payment by Tenant to
Landlord of Rent and other sums due hereunder will cause Landlord to incur costs not
contemplated by this Lease, the exact amount of which will be extremely difficult to ascertain.
Accordingly, if any installment of Rent or other sum due from Tenant shall not be received
by Landlord’s designee on the date such Rent or other sums are due Landlord, Tenant shall
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pay to Landlord a late charge equal to ___ percent of such overdue amount. The parties
hereby agree that such late charge represents a fair and reasonable estimate of the costs
Landlord will incur by reason of late payment by Tenant. In addition, Tenant shall pay to
Landlord any attorneys’ fees and expenses incurred by Landlord by reason of Tenant’s
failure to pay Rent and/or other charges when due hereunder.

19.2 Interest. Any sum due and payable to Landlord under the terms of this Lease that
is not paid when due shall bear interest from the date when the same becomes due and
payable by the provisions hereof until paid at a per annum interest rate equal to the lesser of
(a) __ percent per annum or (b) the maximum rate allowed by applicable usury law.

20. QUIET ENJOYMENT. As long as Tenant is not in default hereunder, then, subject
to the other terms and conditions of this Lease, Tenant shall not incur any manner of
hindrance or interference with its quiet enjoyment, possession, and use from Landlord,
subject to the provisions of this Lease and to the provisions of any (a) easements, licenses,
covenants, conditions, and restrictions of record, including without limitation, any and all
reciprocal easement agreements, development agreements (including the OEA), declarations
of covenants, conditions, and restrictions of record, as the same may be amended or modified
from time to time, and (b) any mortgage, ground lease or other lien, or restriction of record
to which this Lease is subordinate or may be subordinated (collectively “Superior
Encumbrances”). In any case, pursuant to the provisions of §27.1 below, this Lease shall be
subordinate to each of the Superior Encumbrances, and Tenant agrees for itself and all
persons in possession or holding under it that it and they will comply with and not violate
each such Superior Encumbrance. Landlord reserves the right, from time to time, to grant
such new or additional easements, rights, and dedications as Landlord deems necessary or
desirable and to cause the recordation of parcel maps and covenants, conditions, and
restrictions affecting the Premises and/or Shopping Center. At Landlord’s request, Tenant
shall join in the execution of any of the aforementioned documents.

21. RIGHT OF ENTRY. Landlord and its authorized representatives shall have the
right to enter the Premises at all reasonable times upon reasonable notice to make repairs or
alterations to the systems serving the Premises or for any other purpose without diminution
or abatement of Rent. During the last  days of the Lease Term, Landlord shall have the
right to show the Premises to prospective tenants upon reasonable notice to Tenant, and
Landlord reserves the right to place a “For Lease” sign on the outside of the Premises.

22. WAIVERS. No delay or omission in the exercise of any right or remedy of Landlord
with respect to any default by Tenant shall impair such right or remedy or be construed as a
waiver. No waiver of any of the terms, provisions, covenants, conditions, rules, and
regulations shall be valid unless it shall be in writing signed by Landlord. The receipt and
acceptance by Landlord of delinquent Rent or other payments due hereunder shall not
constitute a waiver of any other default. Landlord’s consent or approval shall not be deemed
to render unnecessary the obtaining of Landlord’s consent to or approval of any subsequent
act by Tenant whether or not similar to the act so consented to or approved.
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23. TRANSFER OF LANDLORD’S INTEREST. If Landlord conveys in a sale,
exchange, or otherwise all of its interest in the Premises, then Landlord, on consummation of
the conveyance, shall thereupon automatically be released from any obligation or liability
thereafter accruing under this Lease.

24. ESTOPPEL CERTIFICATES.

24.1 Tenant shall, within business days after notice from Landlord, execute and
deliver to Landlord an Estoppel Certificate as Landlord may reasonably require. Failure to
deliver the certificate within said -business-day period shall be a default under this Lease

and an acknowledgment that (a) this Lease is in full force and effect and has not been modified
except as represented by Landlord; (b) there are no uncured defaults in Landlord’s
performance hereunder; (c) not more than [one month’s] Minimum Monthly Rent has been
paid in advance; and (d) there is no Security Deposit except as represented by Landlord.
Tenant agrees that the foregoing Estoppel Certificate may be relied on by anyone holding or
proposing to acquire any interest in the Shopping Center from or through Landlord or by
any mortgagee or prospective mortgagee of the Shopping Center or of any interest therein,
and, if the prospective lender or purchaser is an institutional entity, the standard form
estoppel provided by such entity shall be used instead and may also be relied on by the
applicable parties.

24.2 Upon the request of Landlord, Tenant shall deliver to Landlord or any potential
lender or purchaser designated by Landlord such financial statements of Tenant as may be
reasonably required by Landlord or such lender or purchaser, including but not limited to
Tenant’s financial statements for the past __ years. All such financial statements shall be
received by Landlord and such lender or purchaser in confidence and shall be used only for
the purposes herein set forth.

25. ATTORNEYS’ FEES. If either party hereto brings an action at law or in equity to
enforce, interpret, or seek redress for the breach of this Lease, then the prevailing party in
such action shall be entitled to recover all court costs, witness fees, and reasonable attorneys’
fees, at trial or on appeal, in addition to all other appropriate relief.

26. REAL ESTATE BROKER; FINDERS. Except for a separate agreement between
Landlord and Tenant’s broker, , pursuant to which Landlord will pay
fees with this Lease, each party represents that it has not had dealings with
any real estate broker, finder, or other person with respect to this Lease in any manner. Each
party shall indemnify, defend, protect, and hold the other party harmless from and against
all claims, costs, demands, action, liabilities, losses, and expenses (including the reasonable
attorneys’ fees of counsel chosen by the other party) arising out of or resulting from any
claims that may be asserted against such other party by any broker, finder, or other person
with whom the party bearing the indemnity obligation has or purportedly has dealt, other
than any party referenced in this Article 26.
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27. SUBORDINATION AND ATTORNMENT.

27.1 Subordination. This Lease and all of Tenant’s rights and interests in the leasehold
estate hereunder shall be subject and subordinate to any mortgages or deeds of trust that now
encumber or may hereafter be placed on the Premises and to the rights of the mortgagees or
beneficiaries thereunder, any and all advances made or to be made thereunder, the interest
thereon and all modifications, renewals, replacements, and extensions thereof. Landlord
reserves the right, from time to time, to grant such new or additional mortgages or deeds of
trust as Landlord deems necessary or desirable. At Landlord’s request, Tenant shall join in
the execution of any of the aforementioned documents. If any such mortgagee or beneficiary
so elects in writing, then this Lease shall be superior to the lien of the mortgage or deed of
trust held by such mortgagee or beneficiary, whether this Lease is dated or recorded before
or after such mortgage or trust deed. Any such mortgagee or beneficiary may make such
election by executing and recording in the appropriate office of the county where the Premises
are situated a notice reciting that this Lease shall be superior to the lien of the mortgage or
deed of trust of such mortgagee or beneficiary. From and after the recordation of such notice,
this Lease shall be superior to the lien of said mortgage or deed of trust and shall not be
extinguished by a foreclosure thereof or any sale thereunder. Upon request, Tenant shall
promptly execute and deliver to Landlord, or any such mortgagee or beneficiary, any
documents or instruments required by any of them to evidence subordination of this Lease
hereunder or to make this Lease prior to the lien of any mortgage or deed of trust as herein
specified. Such document shall be in such form as such mortgagee or beneficiary may require;
provided, however, that Tenant’s agreement to subordinate this Lease under such other
document may be conditioned on such document’s containing commercially reasonable terms
and conditions. If Tenant fails or refuses to do so within ___ business days after written
request therefor by Landlord or such mortgagee or beneficiary, such failure or refusal shall
constitute an event of default hereunder by Tenant but shall in no way affect the validity or
enforceability of the subordination to or by the mortgage or deed of trust held by such
mortgagee or beneficiary.

27.2 Attornment by Tenant. Upon enforcement of any rights or remedies under any
mortgage or deed of trust to which this Lease is subordinated, Tenant shall, at the election of
the purchaser or transferee under such right or remedy, attorn to and recognize such
purchaser or transferee as Tenant’s landlord under this Lease without any deduction or setoff
whatsoever. Tenant shall execute and deliver any document or instrument required by such
purchaser or transferee confirming the attornment hereunder.

28. LIMITATION ON LIABILITY. In consideration of the benefits accruing
hereunder, Tenant, on behalf of itself and all successors and assigns of Tenant, covenants and
agrees that, in the event of any actual or alleged failure, breach, or default hereunder by
Landlord, (a) the sole and exclusive remedy shall be against Landlord’s interest in the
Shopping Center; (b) no partner or member of Landlord shall be sued or named as a party
in any suit or action (except as may be necessary to secure jurisdiction of the partnership);
and (c) the obligations under this Lease do not constitute personal obligations of the members,
partners, directors, officers, employees, or shareholders of Landlord, and Tenant shall not
seek recourse against members, partners, directors, officers, employees, or shareholders of
Landlord or any of their personal assets for satisfaction in any liability in respect to this
Lease.
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29. NO ACCORD AND SATISFACTION. No payment by Tenant, or receipt by
Landlord, of a lesser amount than the Rent or other payment herein provided shall be deemed
to be other than on account of the earliest Rent or other payment due and payable hereunder,
nor shall any endorsement or statement on any check, or letter accompanying any check or
payment, as Rent or other payment be deemed an accord and satisfaction. Landlord may
accept any such check or payment without prejudice to Landlord’s right to recover the
balance of such Rent or other payment or pursue any other right or remedy provided in this
Lease.

30. NOTICES. Every notice, demand, or request (collectively “Notice”) required
hereunder or by law to be given by either party to the other shall be in writing and shall be
served on the parties at the addresses set forth below the signatures of the parties or such
other address as the party to be served may from time to time designate in a Notice to the
other party. Any such Notices shall be sent either by (a) United States certified or registered
mail, postage prepaid, return receipt requested; (b) overnight delivery using a nationally
recognized overnight courier, which shall provide evidence of delivery upon sender’s request;
(c) personal delivery; or (d) facsimile transmission, in which case Notice shall be deemed
delivered upon receipt of confirmation of such facsimile transmission of such Notice
(provided a follow-up Notice is (i) mailed by certified or registered United States mail, postage
prepaid, return receipt requested; (ii) delivered by overnight courier delivery; or (iii)
delivered by personal delivery within __ business day(s) thereafter). All notices given in the
manner specified herein shall be effective upon the earliest to occur of actual receipt, the date
of inability to deliver to the intended recipient as evidenced by the United States Postal
Service or courier receipt, or the date of refusal by the intended recipient to accept delivery
as evidenced by the United States Postal Service or courier.

31. AUTHORITY AND LIABILITY OF TENANT. If Tenant is a corporation or a
limited liability company, each individual executing this Lease on behalf of Tenant hereby
covenants and warrants that Tenant is a duly authorized and existing corporation or limited
liability company, as the case may be, that Tenant has and is qualified to do business in the
State of Illinois, that Tenant has full right of power and authority to enter into this Lease, and
that each person signing on behalf of the corporation or limited liability company, as the case
may be, is authorized to do so in accordance with the terms of such entity’s articles or
certificate of incorporation, bylaws, or other organizational documents. If Tenant is a
partnership or trust, each individual executing this Lease on behalf of Tenant hereby
covenants and warrants that he or she is duly authorized to execute and deliver this Lease on
behalf of Tenant in accordance with the terms of such entity’s partnership or trust agreement.
Tenant shall provide Landlord on demand with such evidence of such authority as Landlord
shall reasonably request.

32. MISCELLANEOUS.

32.1 Cumulative Remedies. No remedy herein conferred on or reserved to Landlord is
intended to be exclusive of any other remedy herein or by law provided, but each shall be
cumulative and shall be in addition to every other remedy given hereunder or now hereafter
existing at law or in equity by statute.
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32.2 Waiver of Trial by Jury. Landlord and Tenant desire and intend that any disputes
arising between them with respect to or with this Lease be subject to expeditious resolution
in a court trial without a jury. Therefore, Landlord and Tenant each hereby waive the right
to trial by jury of any cause of action, claim, counterclaim, or cross-complaint in any action,
proceeding, or other hearing brought by either Landlord against Tenant or Tenant against
Landlord or any matter whatsoever arising out of, or in any way connected with, this Lease,
the relationship of Landlord and Tenant, Tenant’s use or occupancy of the Premises, or any
claim of injury or damage, or the enforcement of any remedy under any law, statute, or
regulation, emergency or otherwise, now or hereafter in effect.

32.3 Severability. The unenforceability, invalidity, or illegality of any provision of this
Lease shall not render the other provisions unenforceable, invalid, or illegal.

32.4 Governing Laws. The laws of the State of Illinois shall govern the validity,
performance, and enforcement of this Lease. No conflict-of-law rules of any state or country
(including, without limitation, Illinois conflict-of-law rules) shall be applied to result in the
application of any substantive or procedural laws of any state or country other than Illinois.
All controversies, claims, actions, or causes of action arising between the parties hereto and
their respective successors and assigns shall be brought, heard, and adjudicated by the courts
of the State of Illinois, with venue in County.

32.5 Force Majeure. If, by reason of any event of force majeure, either party to this
Lease is prevented, delayed, or stopped from performing any act that such party is required
to perform under this Lease other than the payment of Rent or other sums due hereunder,
the deadline for performance of such act by the party obligated to perform shall be extended
for a period of time equal to the period of prevention, delay, or stoppage resulting from the
force majeure event, unless this Lease specifies that force majeure is not applicable to the
particular obligation. As used in this Lease, the term “force majeure” shall include, but not
be limited to, fire or other casualty; bad weather; inability to secure materials; strikes or
labor disputes (over which the obligated party has no direct or indirect bearing in the
resolution thereof, or if said party does have such bearing, said dispute occurs despite said
party’s good-faith efforts to resolve the same); acts of God; acts of the public enemy or other
hostile governmental action; civil commotion; terrorist acts; governmental restrictions,
regulations, or controls; judicial orders; governmentally ordered restrictions or shutdowns
due to epidemic, pandemic, or other national, state, or municipal health emergency
(including, by way of example and not limitation, COVID-19); and/or other events over which
the party obligated to perform (or its contractor or subcontractors) has no control.

32.6 Successors and Assigns. Subject to the provisions of Article 12 regarding
assignment and subletting, all of the provisions, terms, covenants, and conditions of this Lease
shall be binding on and inure to the benefit of the parties and their respective heirs, executors,
administrators, successors, and assigns.

32.7 Relationship. Nothing contained in the Lease shall be deemed or construed by the
parties or by any third person to create the relationship of principal and agent, of
partnership, of joint venture, or of any association between Landlord and Tenant.
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32.8 Entire Agreement; Modification. This Lease and all exhibits and/or addendums
and/or riders, if any, attached to this Lease are hereby made a part of this Lease, with full
force and effect as if set forth herein. This Lease supersedes all prior agreements between the
parties and sets forth all the covenants, promises, agreements, conditions, and
understandings between Landlord and Tenant concerning the Premises, and there are no
actual or implied covenants, promises, agreements, conditions, or understandings, either oral
or written, between them other than as are set forth herein and none thereof shall be used to
interpret, construe, supplement, or contradict this Lease. No alteration, amendment, change,
or addition to this Lease shall be binding on Landlord or Tenant unless reduced to writing
and signed by each party.

32.9 Time of Essence. Time is of the essence with respect to the performance of every
provision of this Lease in which time performance is specified. If Tenant elects to dispute any
billing or reconciliation from Landlord, Tenant must do so within 180 days after Tenant’s
receipt of such billing or reconciliation or Tenant shall be deemed to have waived all rights
to so dispute the same.

32.10 Survival of Obligations. All obligations of Tenant accrued as of the date of
acceptance or rejection of this Lease due to the bankruptcy of Tenant, and those accrued as
of the date of termination or expiration of this Lease for any reason whatsoever, shall survive
such acceptance, rejection, termination, or expiration.

32.11 Memorandum of Lease. Tenant shall not record this Lease. In addition, without
the prior written consent of Landlord, which consent Landlord may withhold in its sole and
absolute discretion, Tenant shall not record any memorandum of this Lease, short form, or
other reference to this Lease.

32.12 Lease Guaranty. Tenant acknowledges that the Guaranty attached hereto as
Exhibit G and incorporated herein by reference is a material inducement to the execution of
this Lease by Landlord and that if the guarantor fails to perform or otherwise breaches any
provision of the guaranty, or if the guarantor is prevented from performing its obligations
under the guaranty for any reason, including operation of law, then the same shall constitute
a failure of the consideration for the Lease, and the Lease shall be voidable at any time
thereafter during the Term at Landlord’s sole option.

IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the date first
written above.

LANDLORD:

Address of Landlord

TENANT:

Address of Tenant
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EXHIBIT A
DEPICTION OF PREMISES

[insert description of premises]

EXHIBIT B
CONSTRUCTION OBLIGATIONS

1. LANDLORD’S WORK

1.1 Prior to execution of this Lease, Tenant has inspected and is aware of the present
condition of the Premises and the Shopping Center. Landlord shall have no obligation with
respect to construction within or about the Premises or the Shopping Center, except for the
following improvements and/or modifications (referred to in this §1 of Exhibit B as
“Landlord’s Work”):

New Space:

1. All stud walls to receive gypsum board.

2. Concrete block walls, if any, to be painted.

3. Finished ceiling to be acoustical type as specified by Landlord, unless otherwise
specified by Landlord for work areas, toilet rooms, and storage rooms.

4. Interior finishes shall be per Landlord’s specifications.

5. Floor to be smooth finish concrete suitable to accept tile floor covering provided by
Tenant, except for toilets which shall be vinyl asbestos tile or sheet vinyl.

6. Storefront per Landlord’s design, including specific front door locations. Size and
location of rear door, if applicable, per Landlord’s specifications.

7. HVAC per Landlord’s specifications.

8. toilet complete with lavatory and wash sink to be located toward the rear of
space in an area designated by Landlord.

9. All shops shall be roughed in only for wall-mounted -gallon electrical water
heater in toilet room unless otherwise indicated by Landlord.

10. All stores to be provided with a separate electrical meter, -AMP single-phase
service, and panel per Landlord’s specifications unless other specified by Landlord.

11. Fluorescent light fixtures, without lamps, per Landlord’s layout.
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12. Ceiling per Landlord’s specifications, with -foot minimum height above finish
floor.

1.2 Landlord’s Work shall be constructed in compliance with all applicable Laws
including the Americans with Disabilities Act of 1990 (ADA), 42 U.S.C. §12101, ef seq., and
any amendments to the ADA. The Premises, including the electrical, plumbing, fire/life
safety, HVAC, and mechanical systems, as the same are turned over by Landlord to Tenant
upon the Term Commencement Date, shall be in good working order and shall comply with
all applicable laws. Landlord shall provide Tenant with one full set of as-built scaled drawings
upon the Term Commencement Date.

2. TENANT’S WORK

2.1 Except for Landlord’s Work, Tenant, at Tenant’s sole expense, shall be responsible
for design, plans, approvals, permits, fees, and construction for all work necessary to conduct
Tenant’s business in the Premises (including but not limited to demolition, plumbing,
concrete slab alterations, electrical power and lighting, natural gas piping and connections,
hoods, coolers, HVAC systems, interior framing, drywall, upgrades to occupancy separation
walls, interior doors, storefront and exterior door alterations, if any, casework, millwork,
floor and wall finishes, fixtures, furnishings, equipment, fire sprinkler alterations, life safety
systems, fire extinguishers and fire suppression systems, and signage), and such work shall
be referred to hereinafter as “Tenant’s Work.” Tenant shall immediately commence the
preparation of plans for Tenant’s Work and, upon receipt of Landlord’s design approval and
permits from governmental agencies, shall diligently prosecute the construction of Tenant’s
Work to completion.

2.2 Drawings and Specifications. Within ____ days after the Effective Date of this Lease,
Tenant shall, at Tenant’s expense, submit to Landlord _____ sets of fully detailed working
drawings covering all aspects of Tenant’s Work. As soon as practicable after receipt thereof,
Landlord shall notify Tenant in writing either that the plans are “Approved as Submitted,”
“Approved Subject to Comments,” or “Disapproved,” with requirements for changes and/or
submittal of supplementary information. Within ___ days of receipt after such disapproval,
Tenant shall submit to Landlord three sets of corrected and/or supplemented drawings for
final approval. If approved, Landlord shall return to Tenant one set of drawings, bearing
Landlord’s written approval; these plans shall be the Final Drawings for Tenant’s Work. If
not approved, the foregoing process shall repeat. Landlord’s approval of any plans does not
guarantee code compliance, efficiency, safety, or accuracy, for which Tenant is solely
responsible.

2.3 Signage. Signage shall be reviewed for approval separately, per Exhibit F of the
Lease, and Tenant shall not construe Landlord’s approval of Tenant’s construction plans as
approval of any signage that may appear in such construction plans.

2.4 Permits and Code Compliance. Tenant shall make timely applications for all
governmental approvals and permits necessary for Tenant’s Work, including signage, and
shall pay for all governmental and utility fees and charges with all of Tenant’s Work,
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including but not limited to plan check fees, planning review fees, building permit fees, and
utility hook-up fees and sewer connection charges for Tenant’s specific use. Tenant’s Work
shall conform to governmental approvals and permits and all applicable local, state, and
federal laws; building, health, and safety codes; ordinances; rules; regulations; and
standards. When discrepancies exist among the various regulations and Landlord
requirements, the strictest standards shall govern, but changes to the Final Drawings
required by governmental agencies shall be subject to Landlord’s approval. Tenant shall be
solely responsible for obtaining timely inspections and approvals by governing agencies as
necessary during construction.

2.5 Insurance. Tenant agrees to indemnify and hold harmless Landlord and Landlord’s
partners, employees, and agents from all liability with Tenant’s Work. During performance
of Tenant’s Work and all fixturization and merchandising activities (and during any
subsequent repairs, modifications, alterations, and/or renovations of the Premises), in
addition to other insurance required under this Lease, Tenant shall provide, or cause its
contractor(s) to provide, insurance as specified in this §2.5 of Exhibit B and such insurance
as may from time to time be required by city, county, state, or federal laws, codes, regulations,
or authorities, together with such other insurance as is reasonably necessary or appropriate
under the circumstances. All insurance policies required under this Exhibit B shall name
Landlord, Landlord’s agents and beneficiaries, Landlord’s on-site representatives,
Landlord’s architect, and Landlord’s general contractor as additional insureds, except for
Tenant’s Workers’ Compensation Insurance, which shall contain an endorsement waiving
all rights of subrogation against Landlord, Landlord’s property management company and
personnel, and Landlord’s architect, engineer, contractors, agents, and beneficiaries. All
policies shall provide that Landlord be given ___ days’ prior written notice of any alteration
or termination of coverage.

2.5.1 Worker’s Compensation. Tenant shall obtain Workers’ Compensation Insurance,
as required by state law, and Employers’ Liability Insurance with limits of not less than
$ , and any other insurance required by any employee benefit act or other
statute applicable when the work is to be performed as will protect the contractor and
subcontractors from any and all liability under the aforementioned acts or statutes.

2.5.2 Comprehensive General-Liability Insurance. Tenant shall obtain Commercial
General-Liability Insurance (including Contractor’s Protective Liability) with a combined
single limit (bodily injury and property damage) of not less than § per
occurrence. Such insurance shall provide for explosion, collapse, and underground coverage
and contractual liability coverage and shall insure the general contractor and/or
subcontractors against any and all claims for personal injury, including death resulting
therefrom and damage to the property of others and arising from [his] [her] operations under
the contract, whether such operations are performed by the general contractor,
subcontractors, or any of their subcontractors, or by anyone directly or indirectly employed
by any of them. Such insurance policy shall include (a) a products/completed operations
endorsement; (b) endorsements deleting the employee exclusion on personal injury and the
liquor liability exclusion; and (c) a cross-liability endorsement or a severability of interest
clause. Such insurance shall be primary, and Landlord’s Insurance shall be excess insurance
only.
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2.5.3 Comprehensive Automobile Liability Insurance. Tenant shall obtain Comprehensive
Automobile Liability Insurance, including the ownership, maintenance, and operation of any
automotive equipment, owned, hired, and non-owned in an amount not less than
$ combined single limit (bodily injury and property damage) per occurrence.
Such insurance shall insure the general contractor and/or subcontractors against any and all
claims for bodily injury, including death resulting therefrom and damage to the property of
others arising from operations under the contract, whether such operations are performed
by the general contractor, subcontractor, or any of their subcontractors, or by anyone
directly employed by any of them.

2.5.4 Builder’s Risk Insurance — Completed Value Builders Risk Damage Insurance
Coverage. Tenant shall provide an “All Physical Loss” Builders Risk insurance policy on the
work to be performed for Tenant in the Premises as it relates to the building within which
the Premises are located. The policy shall include as insureds Tenant, its contractor and
subcontractors, and Landlord, as their respective interests may appear within the Premises
and within ___ feet thereof. The amount of insurance to be provided shall be  -percent
replacement cost.

2.6 Prior to Construction. Prior to any operations or construction at the Premises,
Tenant must secure Landlord’s written approval of the Final Drawings per Article 2 of this
Exhibit B. At least __ working days prior to the commencement of construction, Tenant
shall deliver to Landlord the following, which shall be subject to Landlord’s approval:

(a) A list of names, addresses, regular and 24-hour emergency phone numbers, and fax
numbers for Tenant’s construction representative, the general contractor.

(b) Schedule for Tenant’s Work, including starting and completion dates, fixturization
periods, merchandising periods, and the projected date for “open for business.”

(¢) Certificates of Insurance, naming Landlord as an additional insured, both for
Tenant (per Lease) and Tenant’s contractor(s) (per Exhibit B, §2.5 above).

(d) Photocopies of permit cards for Tenant’s Work as issued by governing agencies.

2.7 Construction. Tenant’s Work shall be performed in a first-class, professional
manner in conformity with the approved Final Drawings, except when Landlord has given
prior written approval for modifications. Only new, first-quality materials shall be used. The
quality of Tenant’s Work shall be subject to the approval of Landlord, and Landlord shall
make any determination as to whether Tenant’s Work conforms to the Final Drawings.
Landlord shall be allowed to enter the Premises during construction for inspection,
coordination, and emergency purposes. Landlord shall have the right to post and keep posted
in the Premises notices of nonresponsibility or other notices that Landlord may deem to be
proper for the protection of Landlord’s interest in the Premises.

2.7.1 General Contractor. Tenant shall use a licensed general contractor, experienced in
commercial construction, possessing good labor relations, and approved by Landlord for the
construction of Tenant’s Work. Landlord reserves the right to disapprove any contractors to
whom Landlord has a reasonable objection.
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2.7.2 Disruptive Conduct. Tenant and Tenant’s contractor(s) shall plan and execute their
work to minimize disruption of the normal business operations of existing tenants and the
Shopping Center. This may require special scheduling of disruptive aspects of Tenant’s Work
at Tenant’s sole expense. All of Tenant’s Work shall be conducted within the interior of the
Premises, to the greatest extent possible, and not in the common area. Tenant shall comply
with noise abatement measures required by Landlord, and any nuisance is strictly prohibited.

2.7.3 Safety. All of Tenant’s Work must be planned and conducted in an orderly manner,
with the highest regard for the safety of the public, workers, and property, and in conformity
with all local, Illinois, and federal job safety requirements, including OSHA regulations. All
workers shall be properly attired and wear long pants, shirts, and work shoes. At no time will
pipes, wires, boards, or other construction materials cross public areas where harm could be
caused to the public. If Tenant fails to comply with these requirements, Landlord shall have
the right, at Tenant’s cost, to cause remedial action as deemed necessary by Landlord to
protect the public and the property.

2.7.4 Trash Removal and Cleanup. At all times, Tenant shall keep the Shopping Center
clean and free of dirt, dust, stains, trash, etc., related to Tenant’s Work. During construction,
fixturing, and merchandising, Tenant shall, at Tenant’s cost, cause the removal and legal
disposal of all trash, debris, packaging, and waste materials from the Premises on a daily
basis. Upon Landlord’s prior approval, Tenant may place trash disposal bins at locations
designated by Landlord. If Tenant fails to provide trash disposal and cleanup per these
requirements, Landlord shall have the right to cause the removal of such trash and debris or
performance of appropriate cleanup at Tenant’s sole cost and expense. Tenant and/or
Tenant’s contractor(s) shall not use the Shopping Center trash bins or receptacles for
construction-related disposal under any circumstances.

2.7.5 Building Shell Alterations. There are to be no alterations or modifications to the
Landlord’s building shell or any structural element thereof, utilities, fire protection services,
or Common Area improvements, without Landlord’s prior written consent, which may be
withheld in Landlord’s sole discretion. If Tenant’s Work entails structural changes to the
Premises, Tenant shall submit detailed structural plans and calculations for Landlord’s
review at Tenant’s expense, up to $ . Tenant’s Work shall not commence until
Landlord has approved all structural modification plans in writing.

2.7.6 Roofing. There shall be no penetrations of the roof or installation of radio or
television antennas without the prior written approval of Landlord, which may be withheld
in Landlord’s sole discretion. All flashing, counterflashing, and roofing repairs shall conform
to the requirements of Landlord, and such work shall be paid for by Tenant and performed
by a roofing subcontractor approved by Landlord. At Landlord’s option, Tenant shall use
the same roofing contractor used by Landlord for any roofing work to maintain Landlord’s
roof guarantee.

2.7.7 Landlord’s Right To Perform Work. Landlord shall have the right, but not the
obligation, to perform, on behalf of and for the account of Tenant, subject to reimbursement
of the cost thereof by Tenant, any and all of Tenant’s Work that Landlord determines, in its
sole discretion, should be performed immediately and on an emergency basis and/or for the
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best interest of the Shopping Center and public safety, including without limitation work that
pertains to structural, mechanical, electrical, sprinkler, and general utility systems and
roofing.

2.8 Completion. Prior to the store opening for business, Tenant shall deliver to Landlord
the following:

(a) A copy of a permanent Certificate of Occupancy for the Premises, as issued by the
governing Building Department.

(b) Copies of Final Unconditional Waivers of Lien Rights for all of Tenant’s contractors,
subcontractors, and suppliers, in a form acceptable to Landlord, for the full amount of all of
Tenant’s construction and installations in and to the Premises.

2.9 Americans with Disabilities Act of 1990. Notwithstanding anything to the contrary
contained in the Lease or this Exhibit B, Tenant shall comply with the Americans with
Disabilities Act of 1990 (ADA), 42 U.S.C. §12101, ef seq., and any amendments to the ADA,
as well as all other applicable Laws regarding access to, employment of, and service to
individuals covered by the ADA. Tenant’s compliance obligation will include but not be
limited to the design, construction, and alteration of the Premises and such other areas (e.g.,
paths of travel) as Tenant may have to alter to be in compliance with the ADA.

EXHIBIT C
CONFIRMATION LETTER
[date]

Tenant Name
RE: CONFIRMATION LETTER
Tenant
Dear Tenant:

On , as Landlord and , a , as Tenant,

entered into a Lease for the above-referenced property. By execution of this letter, the parties
acknowledge they have agreed to the following:

1. Term Commencement Date:
2. Term Expiration Date:
3. Possession Date:

4. Rent Commencement Date:
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EXHIBIT D
MINIMUM RENT SCHEDULE

Date Minimum Rent

EXHIBIT E
RULES AND REGULATIONS

[insert applicable rules and regulations]

EXHIBIT F
SIGN CRITERIA
GENERAL PROCEDURES
Within days from Lease signing, Tenant shall cause its sign company to prepare and

deliver a complete set of plans and specifications of Tenant’s proposed signage to Landlord
for its review and approval. Prior to engaging the sign company, Tenant shall supply the sign
company with a copy of this Exhibit F and instructions to work within the design parameters
noted therein. Upon receipt of plans, Landlord will expeditiously review the same, noting its
approval, conditional approval, or required changes on the plans, returning two sets of
marked-up plans to the Tenant’s sign company. If changes are required, Tenant will resubmit
to Landlord for approval.

1. Tenant and its sign company shall have Landlord’s prior written approval of all signs
before making submittals to the [municipality] and before commencing the fabrication of the

signs.

2. Tenant’s sign company, on behalf of Tenant, shall pay for and obtain all [municipality]
permits and licenses required for installation and maintenance of signage.

3. Location and spacing of the signs on all buildings shall be at a location that centers
on that tenant space, or as approved by Landlord.

4. Letter style and design are encouraged to be in good taste. Logos and graphics will be
evaluated on an individual basis.

5. Tenant’s choice of letter color shall be subject to final approval by Landlord.

EXHIBIT G
FORM OF GUARANTY

[insert form of guaranty]
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. [2.1] SCOPE OF TRANSACTIONS DISCUSSED

Industrial building leases, which include leases of buildings for both warehouse and
manufacturing purposes, often involve issues that do not customarily arise in other types of
commercial leases. The transaction typically provides a longer-term relationship than ordinarily
found with commercial leases, a landlord with significantly less contact with the operation of the
leased premises, increased wear and tear to the building, possible material impact on neighbors,
and significant construction or retrofitting to meet the tenant’s intended use of the premises. To the
extent possible, landlords seek to transfer to their tenants responsibility for all maintenance and
repair and, to the extent feasible, “replacement” of the building and building systems. Landlords
typically seek to pass the risk of environmental contamination to the premises arising from any
cause during the lease term to their tenants under the theory that the tenant is in complete control
of the facility and, hence, its “operator.” The tenant’s objective is simply to seek an affordable,
efficient place for manufacturing, assembly, and/or distribution from a facility that often represents
the tenant’s primary business location. Therefore, the industrial warehouse lease must be reviewed
as a critical component of the tenant’s business since it represents not only its primary facility for
the next ten to fifteen years but a significant portion of its operating costs. Although the transaction
is not a fee acquisition, a tenant needs informed counsel, able to handle a sophisticated, long-term
transfer of real property. This chapter deals with transactions involving single-tenant buildings,
multi-tenant buildings, and multi-tenant sites. Industrial tenants sometimes share common areas
such as loading docks, parking lots, and roadways. A portion of the premises usually includes office
space.

Il. [2.2] GENERAL ECONOMIC AND RISK CONSIDERATIONS

Industrial leases are usually “triple net,” which in the purest sense means that the tenant is
responsible for all maintenance, repair, replacement, insurance, real estate taxes, and other
operating expenses. Although often stated as a triple net lease, many leases are not pure triple net
leases since the landlord may retain responsibility for structural matters, including replacement of
the roof, foundation, load-bearing walls, building systems, etc. From the landlord’s perspective, a
triple net lease is viewed as a financial instrument that provides for a predictable income stream
that can be sold or financed. This perspective has become even more important with the trend to
sell industrial warehouse facilities to real estate investment trusts, pension funds, tenant in common
(TIC) investors, and other private and publicly owned national and international real estate
investors.

An industrial facility landlord may not be as concerned as commercial owners typically are
with external appearances or day-to-day use inside the premises as long as there will be no financial
exposure to the landlord for mechanics liens resulting from improvements to the premises, as the
result of ordinary wear and tear, or for violations of applicable laws, including environmental laws.
Industrial landlords sometimes transfer the responsibility for the restoration of an industrial facility
to their tenants in the event of a casualty or partial condemnation. From the tenant’s perspective,
each tenant has particular business needs for specialized equipment, such as unique storage racking,
roof penetrations for required venting, or refrigeration units that entail capital improvements.
Generally, landlords may refuse to concede any matter that might increase the landlord’s potential
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economic exposure without some corresponding benefit. However, the tenant is often able to
negotiate successfully for major physical alterations and additions as long as the tenant is willing
(a) to indemnify the landlord from potential claims, (b) to provide adequate insurance coverage, (c)
to prevent or insure over potential mechanics liens, and (d) to pay the full cost for the installation
of improvements and alterations and commit to remove any improvements or alterations to the
extent such improvements and alterations do not enhance the value and utility of the leased
premises to future potential owners or occupants.

In some cases, the tenant pays the initial cost of the improvements directly to the contractor
performing the work. Alternatively, the landlord may pay the contractor and seek reimbursement
from the tenant. Sometimes the payments are made as a single payment to the landlord as the work
starts or at lease commencement. For tenants with significant financial strength, the landlord may
agree to accept payments as the work progresses. Although not as common as in retail or office
leases in which the tenants negotiate a level of landlord contribution toward tenant improvements,
the landlord may agree to finance the improvements over the lease term or a portion thereof in
exchange for a higher rental rate. Some alterations to industrial buildings required by manufacturers
(e.g., modified ventilation systems or significantly increased higher electrical or plumbing
capacity) are not as readily adaptable for subsequent users as typical alterations to office or retail
space; therefore, such alterations involve greater risk and, if the landlord agrees to finance such
alterations, the landlord may require that the alterations be amortized over a shorter period of time
than the lease term. Alternatively, the landlord may require a higher rate of return on the cost of
such improvements to account for the greater risk — that risk being that the cost of such
improvements will not be fully amortized during the lease term.

lll. DUE-DILIGENCE CONSIDERATIONS FOR TENANT’S COUNSEL
A. [2.3] Preliminary Analysis; Working with the Broker

Since tenants are typically less knowledgeable than landlords concerning the required
approvals and potential pitfalls involved in long-term leases, prior to negotiating the initial lease,
counsel should

1. undertake a thorough examination of the tenant’s intended use of the site and its business
needs (many of which are discussed in §§2.4 — 2.7 below);

2. discuss the necessary approvals and findings with the tenant; and
3. develop a strategy to resolve each issue.

In industrial leases, the roles of the attorney and the tenant’s broker typically overlap more than in
retail or commercial leases. Prior to negotiating the letter of intent, hopefully the broker performed
initial due diligence to determine the tenant’s needs and the relative merits of the spaces available
in the market that match those needs. More sophisticated industrial brokers also perform much of
the legwork needed to investigate factors relevant to the tenant’s long-term successful use of the
demised premises. However, rather than assume that the broker has performed this role, counsel
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should discuss with the broker his or her findings during the course of the investigation.
Sophisticated brokers should be willing to assist since they do not feel their role is fulfilled at the
time the letter of intent is signed, but only after the lease is signed and the tenant has successfully
occupied the facility. Counsel should also invite the broker to comment on the initial draft lease
since that may provide an opportunity to learn matters important to the client that may not have
been shared earlier. Also, brokers sometimes need to reengage with their counterpart or the tenant
or landlord’s representative during lease negotiations to resolve business issues that are not
addressed or fully resolved in the letter of intent.

B. [2.4] Assessing Tenant’s Needs

Tenant’s counsel should seek to confirm that all the physical attributes necessary for the
tenant’s operations are available or will be made available. Counsel needs to inquire about

1. the types of materials and products that the tenant will store, manufacture, treat, and/or use
in the premises;

2. the tenant’s shipping and receiving requirements;

3. the compatibility of ceiling heights with the tenant’s existing machinery or shelving;
4. the need for a crane;

5. the tenant’s need for a showroom, a service center, or a training facility;

6. the capacity of the utilities (e.g., do electrical or water utilities meet the tenant’s needs or
do they need to be increased); and

7. the condition of the heating, ventilation, and air-conditioning (HVAC) systems (i.e., do
they meet the tenant’s needs or need to be modernized/upgraded).

Counsel should determine whether there is sufficient on-site parking for employees and invitees,
whether additional portions of the premises will need to be devoted to offices, and whether the
tenant has any plans or potential need for future expansion. The tenant should retain inspectors to
perform inspections covering the building’s structure, including the roof and its electrical, HVAC,
and plumbing systems since industrial tenants will generally be responsible for the cost of
maintenance and repair of the premises. In some long-term leases, the tenant often is responsible
for replacement of building systems serving only the leased premises or, at a minimum, for an
amortized allocation of such capital expenditures. Therefore, the client should inspect the building
and building systems in order to minimize maintenance, repair, and replacement costs, at least in
the early years of the term.

Initial lease drafts generally provide, except for specifically identified work to be performed
by the landlord, that the tenant takes the premises condition in “as is, where is” condition. In such
cases, once the lease is signed, the cost of maintenance, repair, and, if required, replacement of
items not previously identified is either (1) paid directly by the tenant, if the tenant is primarily
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responsible for the maintenance and repair, or (2) as part of its reimbursement to the landlord of its
pro rata share of operating expenses for the entire complex. If the tenant discovers items in need of
repair or replacement prior to finalizing lease negotiations, most landlords do generally agree to
repair and/or replace such items to the extent needed or at least provide a partial or full credit toward
rent or the cost of repair or replacement. However, the earlier such potential issues are identified
the better for both parties and the more likely the parties will come to a mutually satisfactory and
amicable resolution.

C. [2.5] Environmental Due Diligence

The tenant or its counsel should request a copy of the landlord’s existing environmental audit.
If the site is not a single-tenant building, the audit generally includes the entire property or project,
so the landlord may be reluctant to share the audit if there are recognized environmental concerns
not previously addressed. All sophisticated landlords obtain such audits prior to acquiring industrial
property. Even if not recently purchased, environmental audits are typically obtained in the event
of a recent refinance of the property. Tenant’s counsel can easily determine whether a property was
recently acquired or financed by ordering a tract book search from a local title company. Many
county recorders also have their property records available online or through databases. From such
sources, counsel can determine if a property recently has been sold or refinanced. Although tenants
should not be responsible for preexisting environmental conditions unless the contamination is due
to a distinct process or type of chemical or was released in certain areas that are no longer
permeable, it is not always easy to identify the responsible party. A prior audit, especially if
accompanied by a Phase Il environmental assessment report, can generally establish a baseline. If
not, at a minimum such a report can identify prior on-site and off-site uses that may assist the parties
in determining the timeline for contamination. Since the responsibility for contamination is not
always easily verifiable, and even if it may result in future interference with the tenant’s quick
access to the leased premises, counsel may elect to advise its tenant client to avoid facilities with
significant prior contamination.

Even if the landlord provides the tenant with its Phase I and/or Phase II audit, since the report
will not be addressed to the tenant, it is unlikely that the tenant will be entitled to rely on the audit.
However, the audit provides useful information, and it is important to identify potential
environmental contamination for which the tenant might become responsible as the “operator” of
the property, as well as to provide an evaluation of baseline conditions to limit the tenant’s
responsibility. The scope of this audit may vary due to circumstances, including the type of
property, existing operations on neighboring property, and the tenant’s planned operations. In
addition, even if the tenant is permitted to rely on the prior report and if the report was completed
within the prior six months, in order to qualify for an innocent “landowner” defense, the scope
needs to be modified to comply with the United States Environmental Protection Agency’s
(USEPA’s) “all appropriate inquiries” regulations. See 2005 ASTM International, Standard
Practice for Environmental Site Assessments: Phase I Environmental Site Assessment Process,
E1527-13. E1527-13 is now the standard for performing Phase I environmental site assessments.
After its review of the audit, the tenant may determine either (1) not to lease the subject property
or (2) to ensure that any potential risks of leasing the property are appropriately and fairly allocated.
However, if the tenant needs a certain facility due to its location or needs to finalize the lease in
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order to commence operations, the lease should expressly exclude the obligation to remedy any
preexisting contamination, including but not limited to known contamination as identified in any
existing reports. It is helpful to identify any preexisting contamination or, alternatively, any reports
that reference such contamination in an exhibit to the lease.

D. [2.6] Use, Density, Sign Ordinances, and Other Limitations

Restrictions on permitted uses, the ratio of required parking to the square footage of a building
and/or number of employees or some combination thereof, the limits on expanding the footprint of
the building on the site, and the requirements for business identification signage are all important
factors to be evaluated on behalf of the tenant. Depending on a site’s location, the limitations might
be set out publicly in a zoning ordinance, a special-use permit or variance, or a separate sign
ordinance. There also may be private restrictions such as covenants, conditions, or restrictions
affecting the site or the industrial park. The tenant or its counsel should obtain and review
applicable ordinances to confirm that there will be no limitations on the tenant’s intended use. Even
if the tenant’s intended use is a permitted use elsewhere in the vicinity or elsewhere under the same
zoning district, certain manufacturing or warehouse uses require a zoning variance or special-use
permit. Sometimes, a variance or special-use permit may be required due to intensive use or exterior
storage or if certain ancillary facilities are needed. If counsel is not fully satisfied after review of
the applicable ordinances, either the tenant or its counsel should contact the municipality (or county
if in an unincorporated area) to confirm that the intended use will be permitted and, if granted by
the municipality, a certificate of occupancy will be issued prior to occupancy. This is important if
the tenant is performing work or is obligated to commence rent payments by a date certain or a
certain number of days after lease execution because the tenant may have to start paying rent but
not be able to occupy the premises on the rent commencement date. Since landlords are rarely
willing to make any representations or warranties regarding a tenant’s specific use, the tenant may
have no remedy under the lease. The tenant does not want to be in a position in which it has signed
a long-term lease without the ability to occupy the premises for the tenant’s intended use.

If the premises are located in an industrial park, especially a park developed since the 1980s,
additional restrictions may be imposed pursuant to recorded declarations of covenants, conditions,
and restrictions. The lease often provides that the tenant must comply with not only applicable laws
but also recorded lease documents. Even if not expressly referred to in the lease, the lease might
generally state that the tenant takes subject to recorded “restrictions” or matters of record. In either
case, or even if the lease is silent, tenant’s counsel should verify whether there are such restrictions.
To the extent such restrictions exist, tenant’s counsel must review copies of the final, recorded
declarations or covenants.

E. [2.7] Capital Improvements and Fixtures

The tenant may be willing to install improvements to the building that enhance its intrinsic
value. Typical installations include loading dock lifts, additional electric capacity and/or panels,
and additional HVAC capacity or systems. Unless the lease provides otherwise, at the landlord’s
option, either (1) these items become fixtures and thus the property of the landlord without
compensation to the tenant for the unamortized useful life of these fixtures or (2) the landlord may
require removal at the expiration of the lease term. Tenant’s counsel should make sure that the
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client is comfortable with either alternative. If the tenant is not in agreement, it should raise the
issue with landlord’s counsel. Even if such items add value to the building but can be removed and
the building restored without a detrimental effect on the building structure, the landlord may permit
the tenant to remove improvements to the premises as long as doing so has been approved prior to
execution of the lease. Alternatively, certain tenant improvements detract from the value of the
premises at the end of the term. One common tenant improvement is additional tenant’s office
space built into a previously open area. Although office areas tend to add greater value than
industrial space, most initial lease drafts require the tenant to remove any and all alterations
identified by the landlord at lease termination. Tenants, generally, are not overly concerned about
this potential expense in a long-term lease. However, certain improvements may be made late in
the term, so tenant’s counsel should discuss the matter with the client and negotiate accordingly.

In the event the lease requires removal of alterations made by the tenant — whether made prior
to the commencement date or during the term — tenant’s counsel should seek at a minimum to
include language in the lease that requires the landlord to identify, at the time the tenant seeks
consent to such alterations, the alterations the landlord will require the tenant to remove at the
expiration of the term. Since many alterations (e.g., installation of machinery, HVAC, or roof
penetrations) may be expensive to remove and restore, the landlord’s request to remove such
alterations may change the tenant’s economic analysis, especially with respect to improvements
the tenant considers making in the last few years of the term. For example, if at the time consent is
granted the tenant realizes that the landlord will require removal at the expiration of the term at a
significant additional cost, the tenant may forgo such alterations.

F. [2.8] Avoiding Building System and Roof Disputes

The most problematic and expensive disputes between industrial landlords and tenants often
involve roof problems. The respective parties’ obligations must be clarified in the lease document.
It is not enough to provide that the tenant will maintain the roof, building systems, or other portion
of the premises in good condition and repair. The lease needs to identify clear responsibility for
replacement, especially as it relates to capital items. Failure to anticipate and to understand the
distinction between maintenance, repair, and replacement can lead to costly disputes. Even when
the lease language is included but ambiguous, the ambiguity can lead to litigation. In Sandelman v.
Buckeye Realty, Inc., 216 1ll.App.3d 226, 576 N.E.2d 1038, 160 Ill.Dec. 84 (1st Dist. 1991), the
plaintiffs purchased a 40-year-old, 185,000-square-foot industrial building for $120,000. The
landlord wanted to terminate the long-term, below-market-rent lease based on the tenant’s failure
to maintain the roof. The lease as drafted was intended to be a triple net lease and provided that the
landlord “shall not be obligated to incur any expense for repairing any improvements.” 576 N.E.2d
at 1040. In spite of such language and affirmative covenants requiring the tenant to repair, etc., the
landlord was required to make substantial improvements to the premises in the form of a new roof.

Since Sandelman is a First District Appellate Court decision, it is not binding precedent but
can be used as a guide, depending on the fact situation. As can be seen in the cases below, other
courts have arrived at different conclusions based on different lease provisions. Landlords may
dispute Sandelman’s applicability to their obligations. In the event of a dispute over the condition
of the roof leading to litigation, it is likely the landlord will seek to present a case for repair and the
tenant will seek to present a case for replacement. In the meantime, the tenant’s operations are
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interrupted due to water penetration after heavy rains or snow melts. Unless the lease clearly
provides that the landlord is responsible for roof repair or replacement, the tenant should retain a
roofing contractor to review the roofing system (to identify the expected life of various portions of
the roof) before signing the lease. Upon obtaining information regarding the roof’s condition, the
best protection is to expressly allocate all responsibilities in the lease for maintenance, repair, and,
if necessary, replacement. This is especially true for work that is necessary for the tenant’s use of
the premises. For example, an inadequate heating system or a leaking roof can be disastrous to the
tenant’s use of the premises. If the costs of such improvements are passed through to the tenant and
such improvements are long-term capital expenditures (e.g., a roof, HVAC, or other system
replacement), tenant’s counsel should seek to include language in the lease amortizing the cost of
the improvements, whether determined in accordance with generally accepted account principles
(GAAP) or the useful life of the improvement.

In Rexam Beverage Can Co. v. Bolger, 620 F.3d 718 (7th Cir. 2010), in which the dispute also
involved the replacement of a roof, the court arrived at a different result from Sande/man based on
more explicit language in the lease. The lease provided:

Lessor shall have no obligation with respect to the maintenance and repair of the
Premises or any buildings or improvements which may be erected or made thereon.
Lessee shall be solely responsible for the maintenance of such buildings and Premises
and for keeping all of the same in good condition, order and repair, including all
structural and extraordinary changes that may be required, reasonable use and
ordinary wear and tear excepted. 620 F.3d at 725.

The court said the language “in good condition, order and repair, including all structural and
extraordinary changes that may be required” was “plainly discoverable,” so that it was the tenant’s
responsibility to fix the roof. [Emphasis in original.] 620 F.3d at 725 — 726. This obligation was
imposed even though the term expired and the tenant would receive no future benefit from the roof
replacement. The court indicated that the landlord had the right to expect the premises back in good
condition. The court imposed the burden on the tenant and found it liable in the amount of $405,470
for the cost to replace the roof.

In Chicago Title Land Trust Co. v. Fifth Third Bank, No. 11 C 1914, 2011 WL 6029565
(N.D.II1. Dec. 5, 2011), a state action that was removed to federal court, the court held that the
tenant was liable for the roof repair despite weaker language in the lease. The lease contained a
general covenant to repair that did not mention structural changes. The tenant argued that it was
not responsible for repairs involving structural changes, such as repairing a roof. The court
disagreed. Even under a limited general covenant to repair, a tenant may be liable for “substantial
yet foreseeable” repairs. 2011 WL 6029565 at 3. The tenant had built the building, was responsible
for its maintenance, and could extend the 25-year lease up to a duration of 70 years; thus, it was
foreseeable for this long-term commercial tenant that the roof would need repairing or replacing.

In Quincy Mall, Inc. v. Kerasotes Showplace Theatres, LLC, 388 Ill.App.3d 820, 903 N.E.2d
887, 328 Ill.Dec. 227 (4th Dist. 2009), the appellate court decided in favor of the tenant. The tenant
notified the landlord that the roof needed to be replaced, and the landlord failed to replace it. The
lease provided:

2—10 WWW.IICLE.COM



INDusTRIAL WAREHOUSE LEASES §2.10

Tenant agrees during the term hereof to keep and maintain in good condition and
repair, the demised premises and every part thereof, including without limitation the
foundations, exterior walls, roof, exterior and interior portions of all doors, windows,
plate glass, etc. 903 N.E.2d at 889.

The court cited Sandelman, supra, in stating that the provision in question was a general repair
clause and that in order to shift the burden of replacement from landlord to tenant, the basis for the
shift must be a “ ‘plainly discoverable’ provision, which requires clear and unambiguous
language.” 903 N.E.2d at 891, quoting Sandelman, 576 N.E.2d at 1040. The court would not read
beyond the express language of the lease and, as a result, affirmed the trial court’s decision allowing
the tenant to set off the cost of the roof replacement (approximately $80,000) against rent otherwise
due.

As Sandelman, Rexam, and Quincy Mall illustrate, this issue is not yet settled in Illinois.
G. [2.9] Roof Penetrations as Part of Tenant’s Construction

To the extent the tenant requires certain alterations in order to use the premises for the tenant’s
intended purpose (e.g., additional HVAC systems, penetrations, machinery and equipment
supports, rooftop use for electrical or HVAC systems, or vents to release emissions), tenant’s
counsel needs to request to amend the lease to expressly permit such alterations and permit the
tenant access to the roof or, if future similar alterations may be needed, the tenant should request
consent prior to lease execution. The need for a lease revision is especially true for adding
additional roof penetrations. The tenant may be aware of the need for consent during initial
construction but may not remember when making alterations several years later. Aside from the
obvious reason that landlords want to maintain control of the building structure, another practical
reason for obtaining the landlord’s consent is that the landlord often has a long-term roof warranty
on which both parties will rely in order to avoid major expense for a roof failure. Roof warranties
are often voidable at the roofer’s option or voided if there is a roof penetration by someone other
than the warranting party. Such penetrations are easily identified by the roofer when it is called on
to address warranty issues. Therefore, the tenant may have to pay for a major expense if there are
roof problems during the warranty period and the warranty is voided by unauthorized work, even
if the failure is not due to the tenant’s wrongful penetration.

The tenant may be required to use or, if not required, should strongly consider using the
landlord’s roofing contractor (even if more costly) in order to avoid invalidating the landlord’s
warranty. Even if not required by the landlord, as a practical matter it makes sense to use the same
roofer to avoid disputes involving causation between roofing contractors if problems do arise. All
reasonable attempts should be made to avoid such disputes since the roof'is a critical and often the
most expensive component for the continued utility of the premises for the tenant’s intended use.

H. [2.10] Landlord’s Title and Existing Mortgages
Due to the nature of its business, industrial tenants often require extensive capital

improvements to a building to render it useful for the tenant’s particular use. Office building
improvements, typically, are more readily adapted for another user. Also, it is often more expensive
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for an industrial tenant to move to another facility than it is for a commercial tenant. As a result,
industrial leases generally have terms of ten or more years, often with multiple options to extend
the term. After several years, the lease is desirable if market rents rise faster than the contract rent.
A lease termination can be problematic if a party (e.g., a land trust beneficiary) claims an interest
in the property and claims it did not agree to the lease. Therefore, tenant’s counsel should request
evidence of authority or underlying documents that establish the authority of the landlord and its
signatory. This material should include

1. atitle report;
2. acertified copy of a land trust agreement if title is held in a land trust; and

3. evidence of authority (e.g., resolutions affirming the signatory’s right to sign the lease; a
certified copy of the bylaws, if a corporation; or resolutions or the operating agreement if
a limited liability company).

Landlords often request that the tenant provide evidence of authority for the person and entity
signing the lease, so the request by the tenant for reciprocal evidence of authority from the landlord
is generally not resisted too strongly. However, the landlord’s evidence of authority is usually
evidence of the general authority to negotiate and sign leases, while the tenant’s approvals are
typically site specific. Title records are often available online, and, if not, a tract book or ownership
search is relatively inexpensive. As a result, a search provides a simple and inexpensive due-
diligence protection for the tenant.

Those who claim fee ownership are not the only parties who might be able to terminate the
lease. The aphorism “first in time, first in right” comes to mind. This simple phrase succinctly sets
forth the priority, not only between two lenders with secured interests in real property, but between
a lender and a tenant. In Illinois, lenders with a recorded mortgage have priority over subsequent
tenancies. In addition, a tenant in possession or with a recorded memorandum of lease has priority
over subsequent mortgage liens. The most common and important priority issues arise in situations
in which the landlord is in default under its loan and its lender elects to foreclose the mortgage. The
mortgagee has the option to accept the existing tenants after foreclosure and receive the lease
income. Alternatively, the lender may join any one or more subordinate tenants and terminate the
leases pursuant to the judicial foreclosure just as a senior mortgagee has the right to terminate the
interests of second mortgagees and other junior creditors. In addition to such termination rights,
priority grants to superior lenders the right to insurance proceeds and condemnation awards in the
event of a casualty or condemnation.

In many leases, the drafts typically provide that the lease is not only subordinate to preexisting
mortgages but also automatically subordinate to future mortgages without further action of the
parties. The subordination provisions are generally located toward the end of leases in sections that
often refer to other rights of mortgagees and might include attornment language and/or references
to the tenant’s obligation to deliver estoppel certificates. Article 15 of the sample lease found in
§2.28 below contains such subordination language, as well as typical attornment and estoppel
requirements.
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In order to finalize the lease, the tenant may need to agree that its lease is subordinate not only
to the interests of existing lenders but to the interests of future lenders and, in rarer cases, to existing
and/or future ground leases. However, in the event the tenant has negotiating leverage or meets
certain criteria identified below, the tenant should request and possibly require a non-disturbance
agreement from existing mortgagees and condition its subordination to subsequent mortgagees to
receipt of a commercially reasonable non-disturbance agreement.

Non-disturbance agreements are critical to industrial tenants who cannot easily relocate. For
example, tenants whose use requires governmental approvals such as special-use permits or zoning
approvals, tenants with significant machinery and equipment that is cost-prohibitive to move, and
tenants leasing significant space cannot or should not be asked to relocate since it will result in
significant disruption and expense. Landlords are usually willing to request from their lenders and
the lenders, generally, do agree to provide non-disturbance agreements to such tenants. A tenant in
a single-tenant building or a very large space should also be able to obtain a non-disturbance
agreement. In Illinois, tenants’ leases will be subordinate to existing mortgages under the “first in
time, first in right” analysis. Even if the landlord is unable or refuses to provide a non-disturbance
agreement from its existing mortgagee, tenant’s counsel should at least seek a commitment from
the landlord to obtain commercially reasonable non-disturbance agreements from future
mortgagees if the tenant is asked to subordinate its lease to such future mortgagees. However, the
tenant should expect to pay the cost, if any (usually in the form of legal fees), to the landlord and
the lender as the result of such request. The cost, typically, is minimal when compared to the
potential risk.

A non-disturbance agreement, usually, is part of a broader subordination, non-disturbance, and
attornment agreement memorializing the subordination of the lease to the mortgage, an agreement
by the tenant to attorn (i.e., to recognize) the lender if it forecloses, and an agreement by the lender
not to disturb the tenant’s rights under the lease as long as the tenant is not in default.

In addition to the agreement not to disturb, the tenant should request that it not be made a party
to foreclosure proceedings in order to save attorneys’ fees. Lenders willing to provide a non-
disturbance agreement, generally, will agree not to join a tenant to a foreclosure action as long as
the tenant is not a necessary party to a foreclosure. In Illinois, under §15-1501(a) of the Code of
Civil Procedure, 735 ILCS 5/1-101, et seq., as long as the tenant’s possessory interest is not being
foreclosed, the tenant is not a necessary party.

In the event the tenant is served in a foreclosure action and the lease is subordinate to the
mortgage, the lender may terminate the lease and the tenant’s right to possession of the premises,
subject to the time periods and provisions of §15-1701 of the Illinois Mortgage Foreclosure Law,
735 ILCS 5/15-1101, et seq. In the event the tenant is not made a party to the foreclosure action,
the lease and the tenant’s right of possession cannot be terminated, even if the lease is subordinate
to the mortgage or trust deed, as long as the tenant fulfills its obligations under the lease.

Sometimes, landlords negotiating leases with tenants with numerous industrial properties are
asked to commit to provide a specific form of non-disturbance agreement. Landlord’s counsel
should not agree to this since lenders typically use their own form of agreement. Counsel should
propose that if the client is to provide a commitment for a non-disturbance agreement, it should be
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limited to a commercially reasonable form with a commitment by the lender to recognize the
tenant’s right to occupy the premises during the term and any extended term as long as the tenant
complies with its obligations under the lease and to not make the tenant a party to a foreclosure
proceeding as long as the tenant is not a necessary party. As stated above, a tenant is not a necessary
a party under 735 ILCS 5/15-1501(a) as long as the lender does not intend to terminate the lease.

IV. COMMENCEMENT DATE; DELAYS IN POSSESSION
A. [2.11] Fixing the Lease Term

In many situations, the lease term is clearly identified by the lease documents. However, the
agreement between the principals may contemplate a commencement date based on an event, the
date of which is not yet known, such as the completion of the landlord’s construction, or a fixed
time period after delivery of possession to the tenant. Since this date is not fixed at lease execution,
the expiration date for a term of years is also not final. If the anticipated start date does not depend
on too many variables (e.g., significant work, permitting, and governmental approvals), for
simplicity’s sake the parties might agree to fix the expiration date as a firm date, even if that means
the lease may be a month longer or shorter than the intended term, depending on when possession
is actually delivered for the tenant’s intended use. The reason is that, with a lease of ten or more
years, the issue of the exact expiration date may not even come up until after the original owner
has sold the property or after the tenant or the landlord’s employees are gone and the documents
confirming the start date are not with the lease files. In such cases, the lease document that provides
for expiration “ten years from the date of possession” will provide little help in resolving the
ambiguity. See De Pauw University v. United Electric Coal Cos., 299 11l.App. 339, 20 N.E.2d 146,
147 (3d Dist. 1939). In all cases, certification of the commencement date by a separate written
acknowledgment is recommended. West Ontario Building Corp. v. Palmer Truck Leasing Co., 22
[l.App.3d 467, 317 N.E.2d 740 (1st Dist. 1974).

Alternatively, the parties may want to set the full benefit of the entire term, whether to fully
amortize the cost of all improvements or simply to maximum the lease term. In such cases,
landlord’s or tenant’s counsel should recommend the execution of a “Commencement Date
Memorandum” once the term commences. The memorandum should identify the lease
commencement date and the termination date, and, upon execution, it should be affixed to the
landlord’s and tenant’s original copies of the lease. Counsel should request the client to deliver a
signed copy of the memorandum to him or her immediately after the commencement date is
identified. The actual commencement date for industrial leases is often six to twelve months after
the lease negotiations are finalized and the signed leases are exchanged by the landlord and the
tenant. Frequently, this is the case for leases requiring significant build-out. Years later, the tenant
may be asked to provide an estoppel in connection with the sale or refinance of the property, which
estoppel includes verification of the termination date. The parties also may need to identify an
appropriate date period to exercise an option to renew the lease, and the tenant or its counsel will
have no way to identify such dates without access to correspondence that may not be readily
available. Therefore, when representing a client in lease negotiations, counsel should remind each
party to the transaction (1) to provide counsel with a fully executed copy of the lease and (2) to
provide, if possible, a written confirmation of the occupancy date. Although it may not be possible
to avoid this problem every time, at least counsel’s files will contain the final signed copy of the
lease.
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B. [2.12] Delays Caused by a Holdover Tenant

In the event the tenant negotiates a lease for premises that are currently occupied, the tenant
should seek to obligate the landlord to make all commercially reasonable efforts to obtain
possession of the premises promptly upon the expiration of the prior tenant’s lease term. Such
efforts should include filing of an eviction action.

When there is an existing tenant that might hold over, the new lease should provide that it is
the landlord’s responsibility to evict the existing tenant as diligently as possible. A holdover by an
existing occupant with special needs (e.g., significant equipment in place) might last for an
extended period, especially if a court with jurisdiction is reluctant to evict the existing tenant. If the
new tenant has to vacate its current facility or needs to get in by a certain date in order to avoid
further disruption to its operations, the new tenant’s counsel should insist on a drop-dead date after
which the new tenant can terminate if possession has not been delivered. The new tenant may also
request the benefit of any holdover payments made by the existing tenant to the landlord due to
rent in excess of base rent since the new tenant may be the one suffering the loss. Alternatively, if
consequential damages are available in the existing lease, counsel for the new tenant may be able
to negotiate for reimbursement from the landlord for those additional expenses. The landlord then
has the basis to claim further reimbursement from the holdover tenant. The new tenant may have
to pay its current landlord holdover rent that ranges from 125 to 200 percent of the prior year’s rent.
The new tenant also may suffer other damages for delay due to additional storage and moving
expenses.

C. [2.13] Delays Caused by Construction

Similarly, when the landlord has agreed to make improvements or to retrofit the building, the
tenant is at risk of not being able to get into the premises on schedule. A drop-dead date, as well as
agreed damages (e.g., delay in the rent commencement date plus one additional day’s free rent for
each day of delay in delivery of possession for construction delays), will give the tenant some
recourse. Counsel and the client will need to understand that most leases provide for “force
majeure” delays without penalty; therefore, unless an absolute drop-dead date is agreed on or if the
free rent remedy does not trump the force majeure provision, the tenant may still be without an
effective remedy for certain delays. The remedy provisions should be drafted to trump the majeure
provisions if the tenant is likely to suffer significant damages due to the delay in possession.

If the tenant is responsible for the build-out of the premises, in order to identify a realistic rent
commencement date during lease negotiations, the tenant must retain its own architect or contractor
as early in the process as possible. Such parties need to provide reliable estimates of the time needed
to (1) prepare the plans and specifications necessary for building permits and contractor bids, (2)
obtain building permits from the local municipality, and (3) complete the build-out of the premises
after receipt of building permits and landlord approval. Although the time period for the landlord’s
approval is generally included in the work letter, the tenant should include such time periods in its
projected timeline, plus a contingency period in the event revisions of the plans are necessary due
to rejection or required modification of such plans requested by either the landlord or the
municipality.
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D. [2.14] Sample Language — Delay in Delivery of Possession

The tenant can obtain legal protection addressing the above problems by bargaining for
language as follows:

Landlord shall deliver the Premises to Tenant on ,20__ (the Commencement
Date). If the Premises are not delivered on the Commencement Date, Tenant’s obligation to
start paying rent shall abate by two days for each day after the Commencement Date that the
Premises are so delivered, unless the delay was caused by Tenant, in which event there shall
be no such abatement. In addition, in the event that the Premises are not delivered to Tenant
by , 20__, then Tenant, at its sole option, shall have the right to terminate this
Lease by written notice to Landlord. The term of this Lease shall expire on s
20__, notwithstanding any delay in the commencement of this Lease.

V. REAL ESTATE TAXES
A. [2.15] Determining the Applicable Tax Years

Since real estate taxes become a lien more than one year before such taxes are due, counsel
needs to be careful when drafting or negotiating a long-term industrial lease. Although landlords,
typically, do not intend to recover an extra year’s worth of taxes during the first or last year of the
lease term, it is not uncommon for long-term industrial leases (as drafted) to state that the tenant is
responsible for taxes “attributable to, which become a lien during the term and are payable during
the term.” It is usually appropriate for the tenant to pay taxes attributable to the term given the
length of the lease term, plus the fact that industrial sites are often larger than commercial premises
and the vacancy of an industrial building does often significantly reduce the taxes for one or two
years. As stated above, real estate taxes become a lien on January 1 of a given year but are not
payable until the following year. Taxes in Illinois are paid in two installments. In Cook County,
beginning in tax year 2009 (payable in 2010), the first installment tax bill is now 55 percent of the
prior year’s tax bill. The increase or decrease is reflected in the second installment. In almost every
year in the 101 other Illinois counties, the real estate taxes are paid in two equal installments on the
first business days of June and September. As a result, the first taxes truly attributable to a particular
tenant’s term will be due and payable during the second year of the term. In other types of
commercial leases, the landlord sometimes ignores this fact and insists that the tenant pay real
estate taxes as they come due. The effect is that the tenant pays the real estate taxes attributable to
the last year of the prior tenant’s term, but does not pay those taxes attributable to the last year of
its own term. Even though real estate taxes tend to rise, this is an acceptable trade-off for the
landlord because the landlord does not have to chase a tenant for the last year’s taxes after the
tenant has moved on and the tenant does not have to pay taxes a year after it vacates the premises.
This may be skewed for the larger industrial site with one or more vacant spaces.

During the initial negotiations, counsel should review the lease to verify whether the tenant is
to pay taxes “which become a lien, or are assessed during the term, or are attributable to the term
of the lease” or will be responsible for those taxes “payable during the term.” The language should
not include both to avoid paying an extra year of taxes for the lease term. In a short-term lease, this
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will stand out, but clients sometimes do not have records available at the end of a ten-year lease.
Tenants may no longer have correspondence or evidence of payment, and a new landlord may reject
a claim and seek to rely on the language in the lease. This is especially true if the premises have
been sold during the lease term.

B. [2.16] Accrual of Taxes

Since industrial warehouse leases are usually long term, many landlords do not follow the
pattern established for many commercial leases. This is due not only to the tendency for longer-
term industrial leases, but also to the fact that industrial properties are sometimes harder to relet
than office or retail space. If the premises have been vacant for an extended time before
reoccupancy, the vacancy may result in a tax reduction attributable to the period of vacancy. The
landlord may not be inclined to pass that savings along to the tenant. Since the final reconciliation
may not be made until the third or fourth quarter of the calendar year following the expiration of
the lease term, this is an appropriate reason that landlords will require a tax escrow.

The language governing the survival of the tenant’s obligations to make up a shortfall in taxes
should be reciprocal so that the tenant has a right to recover, from the landlord, an overpayment in
its estimated payments for real estate taxes after the expiration of the term. Although rarely
considered, this should include not only excess estimated payments but also tax refunds resulting
from tax assessment appeals filed by landlords or tenants before either the Illinois Property Tax
Appeal Board or the local circuit court by means of a specific objection or a certificate of error.

C. [2.17] Escrows and Letters of Credit

The lease document almost always requires that the tenant escrow monthly payments to ensure
that there are funds available to pay the real estate tax bills as they become due. In almost all cases,
these escrow funds do not bear interest. The negotiations regarding the need for tax escrow and
whether the landlord is to pay interest on the escrowed funds typically depend on the relative
bargaining strengths of the parties. Only tenants with strong balance sheets are likely to succeed in
avoiding tax escrows. However, tenant’s counsel should consider several alternatives, including
either (1) establishing a joint account with the landlord and the tenant each having equal control or
(2) establishing a segregated escrow account with interest to accrue to the tenant. The landlord is
likely to object since it does not want to set up numerous accounts for different tenants. Although
interest rates are low at the time of this writing, a segregated account permits the tenant to receive
interest on the deposit if rates should increase. If the landlord resists, counsel might suggest, as an
alternative, the delivery of a letter of credit as security for the real estate tax obligation. While a
letter of credit requires payment of an annual fee and, usually, supporting collateral, the tenant’s
bank may be willing to accommodate its customer. Usually, landlords accept a letter of credit in
lieu of an escrow as long as the tenant promptly provides the cash needed to pay the taxes. The
annual cost of a letter of credit is generally less to the tenant than the potential borrowing costs if
the funds deposited into the tax escrow would otherwise reduce the tenant’s borrowing costs under
its line of credit.
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D. [2.18] Tenant Control of Tax Protests

In many retail and office commercial leases, the landlord may not grant the tenant the right to
protest real estate tax assessments or to maintain tax appeals. In these situations, the tenant’s
premises are often part of one or more tax parcels; the leases are often of a short term, sometimes
without full tax pass-throughs; and the tenant’s improvements and particular use do not
significantly affect the total tax bill. The tenant, nonetheless, has some protection because the
landlord has an incentive to contest the real estate taxes on its office building or shopping center so
that the property remains competitive with nearby properties. None of these factors is as applicable
when the lease is a long-term industrial warechouse lease in which the property may be assessed as
a separate tax parcel or when the tenant’s improvements might be deemed to be real estate and a
significant factor in the real estate tax assessment. Due to the long-term nature and the full pass-
through of taxes, the landlord has less incentive to contest the taxes. For these reasons, tenant’s
counsel should consider requesting that its client reserve the right to receive copies of all changes
of assessment sent to the landlord, to contest payments, and to receive any refunds attributable to
the lease term.

The landlord is likely to control tax protests in short-term leases or in multi-tenant buildings or
properties that are not separately assessed. In addition, the landlord may also require the right to
seek to control tax appeals in long-term leases. However, as a compromise, the parties could agree
that if the landlord does not contest taxes, the tenant has the right to do so. In such cases, the parties
must be prepared to file the tax appeal shortly after the notices are sent because, in most counties,
the window to challenge tax assessments is often only 20 to 30 days. However, if the landlord is
responsible for contesting the real estate taxes on the premises, the lease should provide that the
landlord will credit the tenant with refunds generated from real estate tax protests received by the
landlord after the bills for the given lease year are paid but that relate to real estate taxes paid by
the tenant during the lease term. As stated in §2.16 above, in the event the landlord obtains a refund
from the circuit court by means of a specific objection or a certificate of error or as the result of
complaints filed with the Property Tax Appeal Board, such refunds are often generated several
years after originally paid. Due in part to the delay and in part to the fact that it is usually more
difficult to confirm the delayed refunds as opposed to the assessment reduction of the county
administration level before the tax bills are issued, such refunds are often not passed through to
tenants or are overlooked by tenants.

E. [2.19] Reconciliation at the End of the Term

The lease provisions dealing with the final reconciliation of taxes should be part of the
negotiations relating to the matters described in §§2.15 — 2.18 above. If the parties have agreed that
the tenant will pay taxes on an accrual basis and the tenant will have the right to protest assessments,
tenant’s counsel might advise the client that it has achieved the fairest result for the tenant. At the
same time, the tenant will have to monitor the assessments throughout the term and will not be able
to close its accounting on the lease until at least a year after it has left the premises.

To the extent that the final year is not the same as a calendar year, such year might appropriately
involve a proration of not only the real estate taxes but also the cost of counsels’ fees. The lease
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should reference such allocation of fees as well as the taxes. In Cook County, where property is
assessed every third year, or in most other counties, where property is assessed every fourth year,
tax counsels’ fees are often paid based on a percentage of savings in the first year of the triennial
or quadrennial. The proration of such fees over the applicable period should be considered.

VI. TENANT USE ISSUES
A. [2.20] Expect Unusual Issues To Arise

Looking at a roster of uses in a typical industrial park, it is surprising to find the varied uses
that coexist in close proximity. In one facility, one might find a manufacturing operation with many
employees and noisy, heavy equipment, while in adjacent facilities there may be a frozen foods
warehouse with massive rooftop refrigeration equipment, a metallurgical operation with extensive
use of chemicals and a sophisticated ventilation system, and a precision forging operation using
sensitive machine tools. In such situations, it is a daunting task to prevent damage to the land and
make improvements to confirm compliance with all applicable laws. Yet this is the essence of the
task facing landlord’s counsel every time he or she documents an industrial lease transaction. The
initial lease draft often includes a description of the tenant’s particular use and requires that the
tenant obtain all necessary licenses and permits to conduct its business operation. Landlord’s
counsel should make appropriate changes whenever there is need for specialized construction; the
use or storage of large quantities of chemicals, solvents, and/or degreasers; a manufacturing process
that might require noise limitations; or a use involving a large volume of waste disposal, hazardous
or otherwise. Landlord’s counsel should understand any aspects of the potential tenant’s operation
that might require special provisions to address responsibility for structural repairs or maintenance.
In Aluminum Coil Anodizing Corp. v. First National Bank & Trust Company of Barrington, 64
1l.App.3d 256, 381 N.E.2d 301, 21 Ill.Dec. 223 (2d Dist. 1978), the landlord was unable to require
the tenant to restore steel bars (damaged by acid fumes used in the tenant’s operation) since the
lease recognized that the tenant’s use might cause corrosion.

The landlord or its counsel should try to determine all licenses and approvals that might be
necessary and require, either prior to occupancy or upon the landlord’s request, the production of
such licenses and approvals as part of the tenant’s lease obligations. Examples include copies of
contracts with a licensed waste hauler for disposal of hazardous materials or an Illinois
Environmental Protection Agency permit for air emissions. The municipality might require that
each tenant obtain certificates of occupancy for its individual premises and use as opposed to the
entire building.

B. [2.21] Compliance with Future Laws or Regulations

Due to the long-term nature of most industrial warehouse leases, there is a risk that a change in
applicable laws or codes might require modifications to the premises or, in an extreme case, might
make the preexisting tenant’s use unlawful. For example, if an adjacent industrial parcel is rezoned
for residential use and developed as loft apartments, the tenant’s manufacturing operation may
suddenly be in violation of a noise emission ordinance. Although the tenant’s use may be
grandfathered under the existing ordinances as a legal nonconforming use, this does not necessarily
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prevent operational issues arising with adjacent residential uses. Therefore, counsel for both sides
need to consider language that requires the tenant to comply with all applicable laws during the
term. Landlord’s counsel wants to assure that the tenant is responsible for any required
modifications to the improvements and that the lease will not be terminated if the permitted uses
become more limited by laws passed after lease execution. From the tenant’s perspective, counsel
wants to obtain the right to terminate if the modifications exceed a fixed dollar amount or if the
tenant is unable to continue to operate as originally contemplated without significant changes to its
operations. As can be seen, the goals may be inconsistent and need to be reconciled by the parties.

Even in net leases that require the tenant to contribute toward the cost of compliance with
applicable codes, if the cost of compliance with future laws or building codes is not the result of
the tenant’s particular use, capital expenditures should be amortized over the useful life of the
improvements. To the extent the useful life of the improvements exceeds the lease term, the tenant
should seek to pay only its amortized but proportionate share. However, if the code change results
in the need for modifications due to the tenant’s particular use of the premises, the landlord is not
likely agree to bear any portion of the cost. Even in leases that are not structured as triple net leases,
landlord’s counsel might consider allocating the cost of improvements resulting from code changes
to the tenant if such improvements are necessitated due to the tenant’s particular use of the
premises, but to the landlord if due to industrial uses generally. For example, if code changes
require the installation of sprinklers in a warehouse if certain types of products or inventory are
stored there, the tenant should pay if it stores such products or inventory, but if sprinklers are
required for all warehouses or for a much broader range of warehouse buildings, the landlord should

pay.
C. [2.22] Parking Considerations

Tenants often fail to address their parking needs unless they have experienced problems at a
previous facility. The lease document may be silent regarding parking or may simply include a site
plan as an exhibit depicting the portions of the building leased to the tenant and the parking area.
The tenant’s visit to a multi-tenant facility with significant current vacancy or at a time other than
peak use could give the tenant a mistaken impression that there will be plenty of parking spaces for
its employees and invitees. Tenant’s counsel must make sure that the client has weighed the relevant
issues.

Tenant’s counsel needs to consider the number of employees and visitors the tenant may have
on any given day. In a multi-tenant facility, the use by other tenants is also important.
Manufacturing facilities generally have more employees per square foot than warehouse facilities
and therefore greater parking needs. In addition, industrial facilities with higher percentages of
office space usually have greater parking needs since the employee ratio to building area is
generally higher in such facilities and also tends to generate larger numbers of visitors. Compliance
with local zoning codes governing parking does not always ensure adequate parking. Although
certainly not a foolproof solution — especially for new facilities or those not yet fully leased —
prior to signing the lease, a prospective tenant should visit the site several times during business
hours to identify the parking used by the then existing tenants. If the parking lot is shared with other
tenants, it should be determined whether there are occasions when the other occupants have parking
needs that will limit available parking.
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Parking problems may also arise in the future. For example, if the tenant plans to build into the
parking area someday, will a sufficient number of parking stalls remain to comply with the
applicable ratio under the zoning ordinance and the tenant’s own needs? If the remaining parking
is not compliant with zoning, the tenant will not get a building permit allowing a zoning variance.
If the parking area is shared, does the landlord retain, or does another tenant have, the right to
expand the building, thus reducing the available spaces for all occupants? If the facility has
significant vacancy or if a new tenant with more employees or visitors moves in, will the demand
of future occupants exceed available parking? These issues should be considered to provide
guidance for any necessary additional protections. Even if requested, the landlord may refuse to
limit its flexibility, as long as the expansion is compliant with applicable zoning codes, since the
only effective tenant relief would be to give the tenant the right to terminate its lease or forgo
additional revenue from expansion — both of which might be unacceptable to the landlord. When
fully analyzed, the tenant will then need to decide to accept the risk of future expansion or to seek
alternative space. However, the issue will have been addressed in advance, and the client will have
the opportunity to make an informed decision.

VII. [2.23] EXPANSION OF THE BUILDING

Prior to executing the letter of intent, most tenants will have determined that the premises suit
their needs for the term of the lease. Alternatively, the tenant might request options to expand or a
right of first refusal, if other space is available. The building may be at or near the maximum size
that applicable zoning will permit on the site. If not, the landlord and tenant occasionally might
consider a plan for an eventual expansion of the building on the site or an expansion of the site to
include additional land owned by the landlord. In addition, the lease should address the following
issues:

a. Who will fund the cost of the expansion?

b. Since the construction will increase the square footage of the building, will the overall
rental rate per square foot be adjusted?

c. If the tenant funds the expansion, should the rent under the existing lease be reduced since
the landlord will end up with an asset of significantly greater value after lease expiration?

d. Should the term be extended to permit the funding party to fully or partially amortize the
cost of construction?

Although an unusual situation, if the expansion is not a significant expense for a particular tenant
with available funds, the tenant may agree to pay for the expansion and for the resulting increase
in real estate taxes and operating expenses, but not pay additional base rent. Also, the tenant may
require an extension of the lease term with some abatement of base rent relating to the original
premises. This compromise may not be feasible if the expansion involves increasing the site to
include additional land that is leased to other tenants or could potentially be leased to others at a
higher return to the landlord. In that situation, the landlord might require additional base rent for
the added land area, perhaps at the same or a higher rate allocated to the land area for the existing
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premises. The tenant might seck an extension of the lease term for both the existing and new space,
with little or no rent for the new improvements. Alternatively, the parties can provide for a reduced
rate of increase over the term on the existing premises in order to amortize some or all of the cost
of the addition.

Landlords of industrial property may be more likely to finance the expansion if the tenant is an
institutional grade tenant or is the subsidiary of such an entity and the parent is willing to provide
a satisfactory lease guaranty. The tenant, typically, is required to commit to a term sufficient to
amortize all or, if the expansion will be easily adapted for use by future tenants, a significant portion
of the cost of the expansion. If the tenant anticipates the possible need for future expansion, in lieu
of or possibly in addition to a termination right, the tenant should consider including a commitment
by the landlord to expand the premises as part of its initial letter-of-intent negotiations. Generally,
only certain sophisticated, well-capitalized landlords can consider such requests. Since the exact
size of the expansion and the actual costs are not likely to be known at lease execution, the parties
should agree to a formula for calculating the increased rent payments. The necessary parameters
include the maximum and minimum size of the improvements; the maximum cost to the landlord;
the number of years of the “extended term” in order to amortize all or a significant portion of the
cost of the improvements; the rate of return to the landlord, whether calculated as a fixed rate of
return or a percentage return to the landlord over the then available interest rates for financing
industrial buildings; and whether lease guarantees are necessary. Any such expansions are also
subject to governmental regulations relating to issues such as zoning and subdivision setbacks,
applicable floor area ratios, density, parking ratios, and stormwater retention or detention.

As an alternative to expansion of the physical plant, the lease for a multi-tenant building might
include an option to expand into existing space at a predetermined date, a right of first refusal, or a
right of first offer for adjacent space as it becomes available during the term. Landlords with large
real estate portfolios, the owners of significant property, or the owner of an industrial park may be
willing to consider giving the tenant the right to relocate to a larger facility owned by the landlord,
usually in the general vicinity of the original leased premises. Although this may be practical for a
warehouse tenant whose inventory moves in and out rather quickly, relocation might not be realistic
for a manufacturer whose costs to remove and reinstall equipment may be prohibitive.

Vill. ASSIGNMENT AND SUBLETTING
A. [2.24] Typical Language

The limitations regarding assignment and subletting are often similar in the industrial
warehouse lease to those in other commercial leases. Typically, the tenant is not allowed to assign
or sublease without the approval of the landlord. Even though the initial lease drafts do not always
recite the relevant standard, the standard in Illinois is that the landlord’s consent should not be
unreasonably withheld. In Illinois, commercial reasonableness standards include the
creditworthiness of the proposed assignee or subtenant, the use of the premises, and whether the
use will compete with the business of the landlord or other tenants. See Jack Frost Sales, Inc. v.
Harris Trust & Savings Bank, 104 111.App.3d 933,433 N.E.2d 941, 60 I11.Dec. 703 (1st Dist. 1982);
Vranas & Associates, Inc. v. Family Pride Finer Foods, Inc., 147 111.App.3d 995, 498 N.E.2d 333,
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101 Ml.Dec. 151 (2d Dist. 1986); Jung v. Zemel, 189 1ll.App.3d 191, 545 N.E.2d 242, 136 1ll.Dec.
718 (1st Dist. 1989). An example of a landlord’s refusal to accept subtenants that fell below Illinois’
commercial reasonableness standards is discussed in Golf Management Co. v. Evening Tides
Waterbeds, Inc., 213 1ll.App.3d 355, 572 N.E.2d 1000, 1004, 157 Ill.Dec. 536 (1st Dist. 1991)
(tenant “tendered ready, willing, and able subtenants and [landlord’s] refusal to consent to a
sublease was unreasonable”). In Golf Management, the landlord appeared to refuse subleases as a
matter of policy, insisted only on direct leases, and demanded excessive rent — sometimes almost
twice the rent of the original lease — from any interested potential subtenant. Landlords must be
careful that their actions do not fall below Illinois’ commercial reasonableness standards.

From the industrial landlord’s perspective, granting or withholding consent primarily relates to
the creditworthiness of the proposed transferee and the proposed assignee’s or subtenant’s intended
use of the premises, not competition. The landlord also is concerned with any new occupant’s use
as it relates to additional wear and tear on the building, the increased potential release of hazardous
materials due to a new occupant’s use, and the additional demand, if any, on limited parking. The
landlord will be allowed to disapprove the proposed transferee if its net worth is not sufficient to
provide the landlord with a reasonable expectation that the proposed assignee has the financial
wherewithal to make future rental payments. Depending on the specific lease language, any change
in the ownership of the tenant, but more often the transfer of the controlling interest, might also
constitute an assignment triggering the need for the landlord’s approval.

Counsel must review the language contained in the assignment section to determine if the
transfer or sale of all or any significant ownership interests in the tenant is deemed to be an
assignment of the lease requiring the landlord’s consent. In the event the lease is silent regarding
such transfers, the landlord’s consent is not required in the event of the transfer or sale of stock if
a corporation, membership interests if a limited liability company, or partnership interests if a
partnership.

The assignment provisions should be reviewed closely by counsel for a tenant whose business
is likely to expand or contract significantly over the lease term or for a tenant whose business may
be sold. The assignment provisions are often the most important lease provisions after the business
terms relating to the payment of rent, term, use, maintenance, and default. The assignment
provisions must be considered in the context of the entire term. The longer the term, the more likely
the provisions will become relevant. The provisions apply if the tenant decides to vacate the space
due to financial difficulty; the need to expand or reduce its space; the death, disability, or retirement
of the majority owner or tenant; its intent to sell or bring new owners into the business; or the need
or desire to relocate its facility.

There are two theories regarding the landlord’s obligations concerning the approval of a
proposed lease assignment — the contract theory and the conveyance theory. Under the conveyance
theory, once the landlord has conveyed the leasehold interest to the tenant, the landlord has no
obligation to do anything upon the tenant’s abandonment. Under this theory, the tenant is liable for
rent for the full term, and the landlord has no obligation to mitigate its damages or accept a
substitute tenant. Under the contract approach, a landlord may be entitled to full rent for the entire
term, but subject to an obligation to mitigate. Illinois follows the contract approach; therefore,
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landlords must make reasonable attempts to mitigate their damages, rather than allowing the
building to sit empty while the landlord collects rent for the duration of the term. This obligation is
imposed pursuant to statute (735 ILCS 5/9-213.1) and applicable caselaw. This area is discussed in
more detail in this handbook in Chapters 1 and Chapter 6 of this handbook.

A 2018 Illinois appellate court decision highlights the importance of drafting clear and
unambiguous language in the lease pertaining to the right to collect unpaid rents. See 1002 E. 87th
Street LLC v. Midway Broadcasting Corp., 2018 IL App (1st) 171691, 107 N.E.3d 868, 424 I11.Dec.
149 (new commercial landlord lacks standing to sue for unpaid rents). The court held that a new
landlord lacks standing to sue for unpaid rents that were incurred before it owned the property as
the right to the unpaid rents belongs to the original landlord and is not “extinguished by a
conveyance of the land.” 2018 IL App (1st) 171691 at 924, quoting Dasenbrock v. Interstate
Restaurant Corp., 7 llL.App.3d 295, 287 N.E.2d 151, 156 (5th Dist. 1972). The court stated that
there was a lease transfer “after” conveyance of the property. 2018 IL App (1st) 171691 at 923.
The court also found no evidence that the original landlord intended to assign its right to unpaid
rents to the new landlord. Such decisions demonstrate the paramount importance of clear,
contractual language in leases, especially concerning unpaid rents during an assignment.

B. [2.25] Different Assignment Consideration from Other Commercial Leases

Although tenant’s counsel may be familiar with the limitations on assignment for office or
retail leases, counsel needs to know there are slightly different issues for the industrial warchouse
client who eventually may run into financial difficulties, seek to downsize or relocate the
operations, or want to sell the business during the term. This is due, in part, to the effect of
§9-213.1 of the Code of Civil Procedure, 735 ILCS 5/9-213.1, which requires the landlord to
mitigate damages after a tenant default. For commercial leases, whether office or retail, when the
tenant tenders possession of the premises, if the business climate is not very poor, the landlord can
generally relet the premises within a year. Reletting of industrial facilities often presents more
difficult challenges, including environmental issues and more limited available replacement
tenants.

It must be kept in mind that, in Illinois, the landlord is not permitted to arbitrarily reject the
tenant’s prospective transferee because the defaulting tenant can argue in court proceedings that
the landlord’s refusal to accept a reasonably acceptable replacement tenant is a violation of the
landlord’s duty to mitigate damages, thereby relieving the tenant of further rent obligations. These
issues must be considered during negotiations over a proposed assignee or sublessee that is less
than ideal for the landlord. However, this argument may not always prevail in the industrial context
due to other factors. General office use and, except for certain shopping centers for which the tenant
mix is important, retail uses are often rather fungible with respect to the impact on the property.
Since the replacement tenant or sublessee offered by the current tenant might have a significantly
different operation and/or require significant changes to the premises, including structural changes,
greater stress on the building, or the possibility of greater environmental contamination as the result
of the tenant’s operations, the industrial warehouse landlord is less likely to be found unreasonable
in rejecting the proposed assignee or subtenant. See Losurdo Bros. v. Arkin Distributing Co., 125
I1.App.3d 267, 465 N.E.2d 139, 80 Ill.Dec. 348 (2d Dist. 1984). Reletting an industrial warehouse
building can take years if the location is poor or the economy is not experiencing significant
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industrial expansion. This has certainly been true at various times. As a result, the landlord has a
stronger basis to reject a proposed occupant in the assignment or sublease negotiations. Tenant’s
counsel should take the time to explain these issues to the client before execution of the lease. One
alternative is for tenant’s counsel to seek a provision permitting the tenant to buy out the lease if
the landlord rejects an assignee. The termination payment will be large, but such a provision is
better than nothing. The termination payment will include all unamortized brokers’ commissions
and tenant improvements funded by the landlord. The tenant also may need to pay six to twelve
months base rent. In addition, the termination notice will be due at least six to twelve months prior
to the effective termination date. However, many landlords will not even consider the concept,
since it creates the possibility of an early termination, which in turn reduces the marketability and
value of the property for both possible sale and refinance by the landlord.

The tenant might be able to negotiate a safe harbor for a replacement tenant whose use does
not significantly change from the original tenant’s use by identifying a certain fixed-net-worth limit
for the assignee or guarantor. The tenant should also seek to permit the assignment of the lease,
without the landlord’s consent, to a publicly traded corporation or to the subsidiary of a publicly
traded corporation. Although not all publicly traded companies are truly creditworthy, in most cases
such requests are honored simply due to the size of the assets, rather than the net worth of the public
company. In addition, the landlord may feel that a publicly traded company enhances the curb
appeal of its property.

C. [2.26] Sale of Tenant’s Business

The initial lease draft document often provides that the sale of any ownership interest in the
tenant, or the change of control of a corporate or limited liability company tenant, will constitute
an assignment of the lease. When the tenant’s core business operation is located in the premises,
this language may provide the landlord an effective veto over the tenant’s sale of the business to
anyone who is not as creditworthy as the tenant. For a privately held business, if ownership interests
are sold, the transaction often results in the seller receiving a substantial portion of the equity from
the business. By removing some of the equity, the tenant’s net worth might be reduced so that the
landlord may be within its rights to disapprove the deal unless new equity is contributed to the
business by the new owner. Tenant’s counsel should discuss this possible scenario with the client
before executing the lease. If there is the chance that such a transfer will occur, tenant’s counsel
should bargain, prior to lease execution, for the right to transfer the ownership of the tenant to an
entity that meets or exceeds a certain net worth or to enhance the landlord’s collateral in exchange
for the landlord’s consent to a sale of the ongoing business. Examples of such enhancements
include the rights to increase the security deposit, to provide a letter of credit if feasible, or to have
the buyer’s principal or principals personally guarantee all or a portion of future rental payments.
At the time of the initial lease negotiation, such a scenario may strike the tenant as highly unlikely
if it has no plans to sell the business. However, if circumstances change, the client may be grateful
that it has a quantifiable economic option or a safe harbor that does allow for the sale of the
business.

In addition to the discussion regarding net worth, the limitation should be tied to the transfer
of a controlling interest of the entity as opposed to the transfer of any interests since the addition
or transfer of minority interests is not likely to alter the identity or the financial strength of the
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entity operating the business. Furthermore, in a privately held company, counsel may wish to
exclude from the limitation or transfers conveyances of the ownership interests to family members
or living trusts, whether for estate planning purposes or to provide for a generational change in the
ownership and operation of the company.

The sale of the tenant’s business, especially an industrial company with the potential for
significant environmental liability, may involve the transfer of assets as opposed to the transfer of
ownership interests. In such situations, counsel may want to consider the same safe harbors or
permitted transferees discussed in §2.25 above (i.e., those with a net worth equal to or greater than
that of the existing tenant, to a publicly traded company, or to a subsidiary of a publicly traded
company whose parent is willing to guaranty the lease).

Many current leases provide the landlord the right to recapture the space in the event of a
proposed assignment of the lease or the relevant portion with respect to a sublease of part of the
premises. In the event of an assignment of the lease or sublease of the premises, the recapture right
terminates the lease with all profit accruing to the landlord if the landlord signs a new lease with
the proposed assignee or subtenant. Since the underlying theory behind this is that the tenant should
not be competing with the landlord in the real estate business, the right of recapture is usually
appropriate. In such cases, the trade-off for the lost profit on the transaction is that the tenant’s
obligations under the lease are terminated in their entirety in the case of an assignment or with
respect to the portion sublet in the case of a sublease for less than all of the premises. However, the
tenant should seek to exclude this termination right in the event the assignment is due to the sale of
the tenant’s business since the purchaser likely views the premises as an important business asset
if for no other reason than to avoid disrupting the business or the location for the tenant’s
employees. Landlords, generally, do agree to waive this right in the event of the sale of the business
as long as the purchaser meets certain financial standards or otherwise provides credit
enhancements such as an increased security deposit, guaranty, or letter of credit. Furthermore,
tenant’s counsel should seek to eliminate this provision with respect to the temporary subletting of
only a portion of the premises or to an affiliate. The tenant may need the space in the future but
may be generating some additional income or accommodating the use by an affiliate for a limited
period of time.

D. [2.27] Quasi-Sublease Arrangements

Landlord’s counsel should be aware that in some leases, the sublease limitations may not
require an enterprising tenant to seek consent for certain business arrangements with third parties
that are the functional equivalent of subleases. Examples are situations in which the tenant allows
a vendor or customer to store products on the premises or to use a portion of the premises for
assembly or shipment. As a practical matter, the landlord may not be interested in policing the
occupancy as long as the tenant is paying the rent and keeping the premises insured and in good
and operating condition without complaints from the municipality, adjoining tenants, or property
owners. If the landlord wants greater control, counsel should expand the limitation or assignment
and subleasing to also prohibit the use of all or any portion of the premises by anyone other than
the tenant and its employees in order to preclude any arrangements, oral or written, by which third
parties have access to or use of any portion of the premises for any business purposes other than as
an agent of the tenant.
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Tenant’s counsel should take the time to learn how the tenant operates its business to determine
whether the tenant intends to permit others to use the premises. If so, counsel should seek to include
the landlord’s consent to such activities during lease negotiations.

IX. [2.28] SAMPLE INDUSTRIAL WAREHOUSE LEASE

The following sample lease sets forth provisions typically found in a negotiated industrial
warehouse lease that, for the most part, is fairly balanced. The lease is not necessarily ideal for
either the landlord or the tenant since it was negotiated by parties for a particular transaction and
may not reflect the needs of other clients, whether landlords or tenants.

Remember that a new landlord should negotiate for the conveyance of the right to collect any
and all unpaid rents, if applicable. Such a conveyance needs to be written in clear and unambiguous

language in the lease.

INDUSTRIAL WAREHOUSE LEASE

This Industrial Warehouse Lease (Lease) is made and entered into as of the day of
, 20__, by and between , a limited liability
company authorized to transact business in Illinois (Landlord), and , a

corporation authorized to transact business in Illinois (Tenant).
Definitions:
“Brokers” means the Tenant’s Broker and the Landlord’s Broker, collectively.
“Business Days” means all days, excluding the following days: Saturdays, Sunday, and all
days observed as legal holidays by the Federal Government, the State Government, and/or
any labor unions servicing the Premises, the Common Areas, the Building, and all other
existing and future buildings and improvements placed on the Land.
“Landlord’s Architect” means [insert name].
“Landlord’s Broker” means [insert name].
“Personal property” means all tangible personable property existing or at any time hereafter
located on or at the Premises or used in connection with the Premises, including without
limitation all trade fixtures, machinery, appliances, furniture, equipment, and inventory.
[INOTE: The above “personal property” provision is pro-landlord.]

“Property manager” means [insert name].

“State” means the State of Illinois.
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“Tenant’s Broker” means [insert name].
“Tenant’s Contractor” means [insert name].
Recitals:
1. Landlord, in consideration of the rents and covenants hereinafter set forth, does

hereby lease and let unto Tenant, and Tenant does hereby hire and take from Landlord, that
certain space shown and designated on the site plan attached hereto and made a part hereof

as Exhibit A-1, located in the Building (Building), the address of which space
is , Illinois, which Building is located in that certain business park known as
(Park).

2. The aforesaid space leased and let unto Tenant is herein called the “Premises.” The
land (including without limitation all easement areas appurtenant thereto) on which the
Building is located is herein called the “Property.” The Property, the Building, any and all
other buildings and improvements, all personal property of Landlord used in connection with
the operation or maintenance thereof that is located therein and thereon, and the appurtenant
parking facilities, if any, are herein together called the “Warehouse Complex.” Subject to this
Recital 2, Landlord and Tenant acknowledge and agree that, for purposes of this Lease, (a)
the Building is comprised of approximately square feet, (b) the Premises are
comprised of approximately square feet, (c) approximately
square feet of the Premises will constitute office space, and (d) approximately
square feet of the Premises will constitute warehouse/distribution space.

3. Tenant hereby accepts this Lease and the Premises on the covenants and conditions
set forth herein and subject to any encumbrances, covenants, conditions, restrictions, and
other matters of record and all applicable zoning, municipal, county, state, and federal laws,
ordinances, and regulations from time to time governing and regulating the Premises and the
use thereof.

Agreements:

TO HAVE AND TO HOLD THE SAME, without any liability or obligation on the part
of Landlord to make any alterations, improvements, or repairs of any kind on or about the
Premises, except as expressly provided herein, for a term of _ years and __ months,
commencing on the _ day of , 20 (except as such date may be modified
pursuant to the provisions of Article 4 hereof, such date is herein called the “Commencement
Date”), and ending onthe ____ day of ,20__, unless sooner terminated or unless
extended, in each case in the manner provided herein (Term), to be occupied and used by
Tenant for warehouse/distribution and ancillary office purposes, and for no other purpose,
subject to the covenants and agreements hereinafter contained.
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Article 1 — Base Rent

Section 1.1. Base Rent. Subject to Recital 2 hereof, in consideration of the leasing
aforesaid, Tenant agrees to pay to Landlord, , , Illinois, or at such
other place as Landlord from time to time may designate in writing, the following base rent
(Base Rent):

(a) Subject to this Section 1.1(a), for the first __ consecutive months of the Term, the
annual Base Rent will be equal to $ , payable monthly, in advance, in equal
monthly installments of $ , provided, however, that during the first through the
_____months of the Term, being a total of _ months, all Base Rent will abate and will not
be due and payable hereunder, but Tenant’s Pro Rata Share of Operating Expenses (as such
term is defined in Section 2.2(d) hereof), Tenant’s Pro Rata Share of Real Estate Taxes (as
such term is defined in Section 2.2(d) hereof), and all other Additional Rent (as such term is
defined in Section 2.1 hereof) will continue to be due and payable during such __ -month
period;

(b) For the next consecutive months of the Term, the annual Base Rent will be equal
to $ , payable monthly, in advance, in equal monthly installments of

$ 5

(¢) For the next consecutive months of the Term, the annual Base Rent will be equal
to § , payable monthly, in advance, in equal monthly installments of
$

(d) For the next consecutive months of the Term, the annual Base Rent will be equal
to § , payable monthly, in advance, in equal monthly installments of
s

(e) For the last consecutive months of the Term, the annual Base Rent will be equal
to $ , payable monthly, in advance, in equal monthly installments of

Except as provided in Section 1.1(a) hereof, Tenant’s payments of Base Rent (and
Additional Rent) will commence on the first day of the Term and will continue on the first
day of each and every month thereafter for the next succeeding months during the balance of
the Term. If the Term commences on a date other than the first day of a calendar month or
ends on a date other than the last day of a calendar month, monthly rent for the first month
of the Term or the last month of the Term, as the case may be, as well as the abatement of
Base Rent described in Section 1.1(a) hereof, will be prorated based on the ratio that the
number of days in the Term within such month bears to the total number of days in such
month.
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Article 2 — Additional Rent

Section 2.1. Additional Rent. In addition to the Base Rent payable by Tenant under the
provisions of Article 1 hereof, Tenant will pay to Landlord “Additional Rent” as provided in
this Article 2. All sums under this Article 2 and all other sums and charges required to be
paid by Tenant (whether to Landlord or to a third party) under this Lease (except Base Rent),
however denoted, will be deemed to be Additional Rent. If any such amounts or charges are
not paid at the time provided in this Lease, they will nevertheless be collectible as Additional
Rent with the next installment of Base Rent falling due.

Section 2.2. Definitions. For the purposes of this Lease, the parties hereto agree on the
following definitions:

(a) “Calendar Year” will mean each of those calendar years commencing with and
including the year during which the Term commences, and ending with the calendar year
during which the Term (including without limitation any extensions or renewals) terminates.

(b) “Real Estate Taxes” will mean and include all real estate taxes and installments of
special assessments, relating to the Warehouse Complex, and all other governmental charges,
general and special, ordinary and extraordinary, foreseen as well as unforeseen, of any kind
and nature whatsoever, or other tax, however described, which is levied or assessed by the
United States of America or the state in which the Warehouse Complex is located or any
political subdivision thereof, against Landlord or all or any part of the Warehouse Complex
as a result of Landlord’s ownership of the Warehouse Complex, and payable during the
respective Calendar Year. It will not include any net income tax, estate tax, or inheritance
tax.

(c) “Operating Expenses” will mean and include all reasonable and necessary expenses
incurred with respect to the maintenance and operation of the Warehouse Complex as
determined by Landlord’s accountant in accordance with generally accepted accounting
principles consistently followed, including without limitation insurance premiums;
maintenance and repair costs; steam, electricity, water, sewer, gas, and other utility charges;
fuel; lighting; wages payable to employees of Landlord whose duties are connected with the
operation and maintenance of the Warehouse Complex (but only for the portion of their time
reasonably allocable to work related to the Warehouse Complex); amounts paid to
contractors or subcontractors for work or services performed in connection with the
operation and maintenance of the Warehouse Complex; all costs of uniforms, supplies, and
materials used in connection with the operation and maintenance of the Warehouse Complex;
all payroll taxes, unemployment insurance costs, vacation allowances, and the cost of
providing disability insurance or benefits, pensions, profit-sharing benefits, hospitalization,
retirement or other so-called fringe benefits, and any other expense imposed on Landlord, its
contractors or subcontractors, pursuant to law or pursuant to any collective bargaining
agreement covering such employees; all services, supplies, repairs, replacements, or other
expenses for maintaining and operating the Warehouse Complex; reasonable attorneys’ fees
and costs in connection with any appeal or contest of real estate or other taxes or levies; and
such other expenses as may be incurred in the operation and maintenance of a warehouse
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complex and not specifically set forth herein, including reasonable management fees and the
costs of a warehouse building at the Warehouse Complex. The term “Operating Expenses”
will not include (i) any capital improvement to the Warehouse Complex, other than
replacements required for normal maintenance and repair; (ii) repairs, restoration, or other
work occasioned by fire, windstorm, or other insured casualty; (iii) expenses incurred in
leasing or procuring tenants; (iv) leasing commissions; (v) advertising expenses; (vi) expenses
for renovating space for new tenants; (vii) legal expenses incident to enforcement by Landlord
of the terms of any lease; (viii) interest or principal payments on any mortgage or other
indebtedness of Landlord; (ix) compensation paid to any employee of Landlord above the
grade of building superintendent; (x) depreciation allowance or expense; (xi) the cost of
repairs or restoration necessitated by any condemnation; (xii) franchise taxes and income
taxes of Landlord; (xiii) the cost of any items to the extent Landlord is reimbursed by
insurance, by other tenants of the Warehouse Complex (except pursuant to provisions for the
payment of a proportionate share of Operating Expenses), by warranty or otherwise; (xiv)
the cost of any work or service performed for or made available to any tenant of the
Warehouse Complex (other than Tenant) to a materially greater extent or in a materially
more favorable manner than that furnished generally, without additional expense, to the
tenants and other occupants (including Tenant); (xv) rent under any ground, overriding,
and/or underlying leases; (xvi) the cost of any electric current or gas furnished to any areas
of the Warehouse Complex occupied by tenants for purposes other than operation of
Warehouse Complex equipment or machinery or the lighting of restrooms, shaftways, or
Warehouse Complex machinery or fan rooms; (xvii) any cost stated in Operating Expenses
representing an amount paid to a Landlord-related corporation or entity for services or
products to the extent that such cost is in excess of the fair market value of such services or
products; (xviii) advertising and promotional expenses of the Warehouse Complex and any
artwork or similar decoration in common areas; (xix) the cost of installing, operating, and
maintaining any specialty amenity serving the Warehouse Complex, such as but not limited
to an observatory, broadcasting facilities, luncheon club, athletic or recreational club,
theater, rehearsal hall, art gallery, or garage; (xx) managing agents’ fees or commissions in
excess of four percent of annual Rent, and auditing fees, other than auditing fees in connection
with the preparation of statements required pursuant to additional rent or lease escalation
provisions; (xxi) the cost of any repair made by Landlord to remedy damage caused by, or
resulting from, the gross negligence or willful act or omissions of Landlord, its agents,
servants, contractors, or employees; (xxii) any insurance premium to the extent that
Landlord is entitled to be reimbursed therefor by Tenant pursuant to this Lease or by any
other occupant of the Warehouse Complex pursuant to its lease (other than as a tenant’s pro
rata share of Operating Expenses); (xxiii) legal and other professional fees and expenses
incurred in preparing, negotiating, and executing leases, lease amendments, lease
terminations, and lease extensions; and (xxiv) closing and related expenses incurred by
Landlord in connection with the transfer or disposition of the Land or Warehouse Complex
or any ground, underlying, or overriding lease, including without limitation transfer, deed,
and gains taxes. Notwithstanding the foregoing, in the event Landlord installs equipment in
or makes improvements or alterations to the Warehouse Complex that are for the purpose of
reducing energy costs, maintenance costs, or other Operating Expenses, or that are required
under any governmental laws, regulations, or ordinances that were not required as of the
date of this Lease, Landlord may include in Operating Expenses reasonable charges for
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interest on the cost of such improvements or alterations and reasonable charges for
depreciation on the same so as to amortize such cost over the reasonable life of such
improvements or alterations on a straight-line basis. Operating Expenses will also be deemed
to include, without limitation, expenses incurred by Landlord in connection with city
sidewalks adjacent to the Property and any other public facility to which Landlord or the
Warehouse Complex is from time to time subject in connection with operations of the
Warehouse Complex.

(d) “Tenant’s Pro Rata Share of Real Estate Taxes” will mean __ and ___ /100ths
percent of the Real Estate Taxes for the applicable Calendar Year, and the term “Tenant’s
Pro Rata Share of Operating Expenses” will mean __ and ____ /100ths percent of the
Operating Expenses for the applicable Calendar Year. Such percentages have been agreed
on by the parties hereto after due consideration of the rentable area of the Premises compared
to the rentable area of the Building (all on the basis of the provisions of Recital 2 hereof);
provided, however, that the percentages for Tenant’s Pro Rata Share of Real Estate Taxes
and Tenant’s Pro Rata Share of Operating Expenses will be adjusted to reflect any change in
the net rentable area of the Building from time to time.

Section 2.3. Adjustment of Operating Expenses. Notwithstanding anything to the contrary
set forth above, it is agreed that in the event the Warehouse Complex is not fully occupied
during any Calendar Year, a reasonable and equitable adjustment will be made by Landlord
in computing those of the Operating Expenses for such year that vary due to changes in the
occupancy level of the Warehouse Complex so that those Operating Expenses will be adjusted
to the amount that would have been incurred had the Warehouse Complex been fully
occupied during such year.

Section 2.4. Estimated Taxes and Expenses for Subsequent Year. As to each Calendar Year
after the initial Calendar Year, Landlord will estimate for each such Calendar Year (a) the
total amount of Real Estate Taxes, (b) the total amount of Operating Expenses, (¢) Tenant’s
Pro Rata Share of Real Estate Taxes, (d) Tenant’s Pro Rata Share of Operating Expenses,
and (e) the computation of the annual and monthly rental payable during such Calendar Year
as a result of increases or decreases in Tenant’s Pro Rata Share of Real Estate Taxes and
Tenant’s Pro Rata Share of Operating Expenses. Such estimate will be in writing and will be
delivered or mailed to Tenant as provided herein.

Section 2.5. Payment of Additional Rent. Tenant will pay, as Additional Rent, the amount
of Tenant’s Pro Rata Share of Real Estate Taxes for each Calendar Year and Tenant’s Pro
Rata Share of Operating Expenses for each Calendar Year, so estimated, in equal monthly
installments, in advance, on the first day of each month during each applicable Calendar
Year. In the event that such estimate is delivered to Tenant after the first day of January of
the applicable Calendar Year, such amount, so estimated, will be payable as Additional Rent,
in equal monthly installments, in advance, on the first day of each month over the balance of
such Calendar Year, with the number of installments being equal to the number of full
calendar months remaining in such Calendar Year.
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Section 2.6. Reestimates of Taxes and Expense. From time to time during any applicable
Calendar Year (but in no event more often than two times in any Calendar Year), Landlord
may reestimate the amount of Real Estate Taxes and Operating Expenses and Tenant’s Pro
Rata Share thereof. In such event, Landlord will notify Tenant, in writing, of such reestimate
in the manner above set forth, and fix monthly installments for the then remaining balance
of such Calendar Year in an amount sufficient to pay the reestimated amount over the
balance of such Calendar Year after giving credit for payments made by Tenant on the
previous estimate.

Section 2.7. Adjustment of Actual Taxes and Expenses. Upon completion of each Calendar
Year, Landlord will cause its accountants to determine the actual amount of Real Estate
Taxes and Operating Expenses for such Calendar Year and Tenant’s Pro Rata Share thereof
and deliver a written certification of the amounts thereof to Tenant not later than 90 days
after the end of each Calendar Year. If Tenant has paid less than its Pro Rata Share of Real
Estate Taxes or its Pro Rata Share of Operating Expenses for any Calendar Year, Tenant
will pay the balance of its Pro Rata Share of the same within 30 days after receipt of such
statement. If Tenant has paid more than its Pro Rata Share of Real Estate Taxes or its Pro
Rata Share of Operating Expenses for any Calendar Year, Landlord will, at Tenant’s option,
either (a) refund such excess within 30 days after delivery of such statement or (b) credit such
excess against the most current monthly installment or installments due Landlord for its
estimate of Tenant’s Pro Rata Share of Real Estate Taxes and Tenant’s Pro Rata Share of
Operating Expenses for the next following Calendar Year. In calculating any sums due and
payable under this Article 2, a pro rata adjustment will be made for a fractional Calendar
Year occurring during the Term (including without limitation any renewal or extension
thereof) based on the number of days of the Term during such Calendar Year, as compared
to 365, and all sums payable by Tenant or credits due Tenant as a result of the provisions of
this Article 2 will be adjusted accordingly. The obligations of Landlord and Tenant with
respect to the annual reconciliation of Real Estate Taxes and Operating Expenses will survive
the expiration or termination of this Lease.

Section 2.8. Separately Metered Utilities. Electricity and gas service will be separately
metered to the Premises at Landlord’s expense and charged directly to Tenant. Tenant will
pay any and all such charges when due, and prior to the attachment of any lien or other
collection action being taken by the utility providing such service. To the extent that water
and sewer service are not separately metered to the Premises, Landlord will bill Tenant from
time to time for water and sewer service attributable to the Premises, as reasonably
determined by Landlord, and Tenant will pay any and all such amounts billed by Landlord
within __ days after Landlord’s written request therefor. All such payments will constitute
Additional Rent hereunder; provided, however, that the parties acknowledge and agree that
payments for electricity and gas service will not be due and payable to Landlord unless
Tenant defaults in its payment obligations to the appropriate utilities and, after notice and
an opportunity for Tenant to cure as provided herein, Landlord makes such payment itself.

Section 2.9. Other Additional Rent. Furthermore, Tenant will pay, also as Additional Rent,
all other sums and charges required to be paid by Tenant under this Lease, and any tax or
excise on rents, gross receipts tax, or other tax, however described, that is levied or assessed
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by the United States of America or the state in which the Warehouse Complex is located or
any political subdivision thereof against Landlord in respect to the Base Rent, Additional
Rent, or other charges reserved under this Lease or as a result of Landlord’s receipt of such
rents or other charges accruing under this Lease; provided, however, that Tenant will have
no obligation to pay net income, inheritance, or estate taxes of Landlord.

Article 3 — Overdue Amounts; Rent Independent

Section 3.1. Interest on Past Due Obligations. Any installment of Base Rent, Additional
Rent, or other charges to be paid by Tenant accruing under the provisions of this Lease that
will not be paid when due will bear interest at a per annum rate equal to four percentage
points in excess of the “prime rate” of interest then charged by [bank] (or, if it is not then in
existence, its successor, or if neither is then in existence, another reasonably comparable
bank), from the date when the same is due until the same will be paid, but if such rate exceeds
the maximum interest rate permitted by law, such rate will be reduced to the highest rate
allowed by law under the circumstances (Interest Rate).

Section 3.2. Rent Independent. Tenant’s covenants to pay the Base Rent and the
Additional Rent are independent of any other covenant, condition, provision, or agreement
herein contained. Except as otherwise herein expressly provided, nothing herein contained
will be deemed to suspend or delay the payment of any amount of money or charge at the
time the same becomes due and payable hereunder, or limit any other remedy of Landlord.
Base Rent and Additional Rent are sometimes collectively called “Rent.” Rent will be payable
without deduction, offset, prior notice, or demand, in lawful money of the United States.

Article 4 — Construction of Leasehold Improvements; Possession of Premises

Section 4.1. Leasehold Improvements; Change Orders; Allowances.

(a) Leasehold Improvements. Prior to the Commencement Date, Landlord will, at its sole
cost and expense (except as provided in this Section 4.1(a) or elsewhere in this Lease), fit up
the Premises with the “Leasehold Improvements,” all as described in the outline
specifications, space plan, and related materials attached hereto and made a part hereof as
Exhibit A-2 (together “Outline Specifications and Space Plan Materials”). Anything in this
Lease to the contrary notwithstanding, the Leasehold Improvements will not include, and
Tenant (and not Landlord) will have sole responsibility for furnishing and installing (subject
to Section 8.1 hereof) data and telephone cabling and other items described as “Exclusions”
on the Outline Specifications and Space Plan Materials. Subject to this Section 4.1(a), (i)
Tenant acknowledges that it will be required to approve plans and specifications for use in
the construction of the Leasehold Improvements based on the Outline Specifications and
Space Plan Materials and will also be required to make certain finish selections; (ii) promptly
following the execution and delivery of this Lease by both Landlord and Tenant, Landlord
will prepare and submit to Tenant, for its approval, proposed plans and specifications
showing in reasonable detail, among other things, the design and appearance of the Leasehold
Improvements; and (iii) Tenant, upon receipt of such proposed plans and specifications, will
examine the same and within ____ business days thereafter will provide Landlord with any
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objections or comments with respect thereto, any of which objections or comments will be
wholly consistent with the Outline Specifications and Space Plan Materials and none of which
will result in any adverse impact on the balance of the Warehouse Complex. The plans and
specifications for the construction of the Leasehold Improvements, as so approved by Tenant,
are herein called the “Issued for Construction Plans.” In order for the Issued for
Construction Plans to be finalized, Tenant must provide, among other things, its final racking
plan, as well as color and other finish selections, to Landlord. Anything in this Lease to the
contrary notwithstanding, Tenant will provide Landlord with such final racking plan and all
required color and other finish selections no later than , 20

Subject to this Section 4.1(a), Tenant will not withhold its approval of the proposed Issued
for Construction Plans except for just and reasonable cause and will not act in an arbitrary
or capricious manner with respect to the approval thereof. The Issued for Construction Plans
will be approved by Landlord and Tenant by affixing thereon the signature or initials of an
authorized officer or employee of each of the respective parties hereto, and a description
thereof will be attached to each party’s copy of this Lease and made a part hereof as Exhibit
A-3. Except as provided in this Section 4.1(a), such Exhibit A-3 will be in lieu of and will
replace Exhibit A-2, except as to any nonconstruction matters contained in the Outline
Specifications and Space Plan Materials. The signature of an authorized officer or employee
(including without limitation any specifically designated representative under this Lease) will
be deemed conclusive evidence of the approval indicated by such signature. Landlord agrees
to appoint competent personnel to work with Tenant in the preparation of the Issued for
Construction Plans, and Tenant agrees to appoint an officer or employee of Tenant to work
with Landlord in such regard. When Landlord reasonably requests Tenant to specify details,
Tenant will specify the same, subject to the provisions of the Outline Specifications and Space
Plan Materials and this Section 4.1(a), so as not to delay the completion thereof.

Whenever Landlord reasonably requires information, consents, approvals, or the like
from Tenant in connection with Landlord’s obligations under this Article 4 to construct the
Leasehold Improvements, Landlord will inform Tenant thereof and will provide Tenant with
a reasonable time period within which Tenant is to respond thereto. Tenant will use all
reasonable efforts to comply with all such time periods as requested by Landlord. In any
event, however, if the time periods established by Landlord are reasonable, but Tenant fails
to act within such time periods, or otherwise fails to act reasonably with respect to Landlord’s
requests, then Tenant will pay to Landlord all increased costs or damages (which are to be
documented and verifiable) incurred by Landlord attributable to and resulting from such
delays.

As set forth in this Article 4, in order for Landlord to achieve various scheduled delivery
dates, Tenant will be required to provide certain definitive information, documentation, or
other materials on certain specific dates. In order to facilitate various scheduling activities in
connection with the construction of the Leasehold Improvements, certain scheduled delivery
and other so-called milestone dates with respect to activities required in connection with the
construction of the Leasehold Improvements (together, “Milestone Dates”) are set forth on
Exhibit A-4 attached hereto and made a part hereof. However, anything in this Section 4.1(a),
in Exhibit A-4, or elsewhere in this Lease to the contrary notwithstanding, in the event of any
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conflict between the terms, provisions, and conditions of this Lease and the terms, provisions,
and conditions of Exhibit A-4, the terms, provisions, and conditions of this Lease will govern
and control. For all purposes under this Lease, any failure or delay of Tenant, or those acting
for or under Tenant, to satisfy any of the Milestone Dates that are specifically set forth or
addressed in this Lease (e.g., the date by which Tenant is to have delivered Issued for
Construction Leasehold Improvement Plans) will be an act or neglect of Tenant, regardless
of whether such failure or delay preceded the date of the execution of this Lease. Under no
circumstances will Landlord’s execution of this Lease be considered to be an acquiescence in
or waiver of any such preexisting failure or delay.

(b) Change Orders. Except as otherwise expressly provided herein, Tenant may order
changes in the work with respect to the Leasehold Improvements that are reasonably
acceptable to Landlord, consisting of additions or deletions to, or other revisions in, the
Outline Specifications and Space Plan Materials or the Issued for Construction Plans, with
appropriate provisions for credits to or payments by Tenant as herein provided. Any such
change in work that has been authorized by a written change order (which will be executed
as herein provided) is herein called a “Change Order.” Anything in this Lease to the contrary
notwithstanding, Landlord will not be responsible or liable hereunder for any delay in the
construction of the Leasehold Improvements or in the Commencement Date to the extent
such delay is caused by a Change Order, and no Change Order will be effected if it is not
permitted by any applicable laws, statutes, ordinances, rules, regulations, or codes, as the
same are then interpreted and enforced by the appropriate authorities having jurisdiction
thereof.

A Change Order is a written order signed by Tenant (or accepted by Tenant via e-mail)
and accepted in writing by Landlord, stating in detail the change in the work, and, if
appropriate, the change in the cost of the work resulting therefrom.

The cost of a Change Order will be equal to the sum of all actual costs (which will be
documented and verifiable) incurred in connection with the subject change. The actual costs
of the subject change will be the aggregate of all interest costs arising in connection with any
resultant delays and any and all payment obligations under those contracts or modifications
to contracts entered into by Landlord or its contractors, subcontractors, or sub-
subcontractors, plus all applicable general conditions, plus a fee equal to ten percent of all of
the foregoing costs, which fee will be in lieu of overhead and profit, any construction
management fees, and any other fees to Landlord. Tenant will pay the entire costs of each
Change Order to Landlord within ____ days after Landlord’s invoice therefor.

Landlord will have the authority to make minor changes in the work to be performed by
it under this Lease not involving any extension of the Commencement Date and not
inconsistent with the intent of the Outline Specifications and Space Plan Materials or the
Issued for Construction Plans, as the case may be; provided, however, that Landlord will use
all reasonable efforts to give Tenant prior notice (which may be oral or written) of each such
change and will record all such changes in writing; and provided further, however, that such
changes will not adversely affect the quality or the value of the work to be performed by
Landlord under this Lease.
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Section 4.2. Substantial Completion; Force Majeure; Change Orders; Punch List Items;
Pre-Commencement Date Access.

(a) Date for Substantial Completion; Force Majeure. Landlord will diligently proceed with
the construction of the Leasehold Improvements and will substantially complete (as such
term is defined in Section 4.2(b) hereof) the same, except as provided in this Lease, on or
about ,20__; provided, however, that if delay is caused or contributed to by act
or neglect of Tenant, or those acting for or under Tenant (Tenant Delays), or by labor
disputes; casualties; acts of God or the public enemy; governmental embargo restrictions;
shortages of fuel, labor, or building materials; action or nonaction of public utilities or of
local, state, or federal governments affecting the work; or other causes beyond Landlord’s
reasonable control (together, and including without limitation Tenant Delays, “Excused
Delays”), then the time of completion of such construction will be extended for the additional
time caused thereby. Except in the case of Tenant Delays, neither the Term nor Tenant’s
obligations thereupon to begin and thereafter continue to make Rent payments will
commence until the Leasehold Improvements have been substantially completed and are
ready for occupancy by Tenant, as provided in Section 4.2(b) hereof. Furthermore, Tenant
will be solely responsible for all costs and expenses resulting from any delay caused or
contributed to by any act or neglect of Tenant, or those acting for or under Tenant.

(b) Substantial Completion. For purposes of this Lease, the Leasehold Improvements will
be considered “substantially completed and ready for occupancy” (or “substantially
completed,” “ready for occupancy,” or other similar use of a phrase including the words
“substantially completed” or “ready for occupancy” or a form of either or both) at such time
as the municipality having jurisdiction thereof issues a permanent or temporary certificate
of occupancy permitting Tenant to occupy the Premises for general warehouse purposes, or
takes such other action as may be customary to permit the permanent or temporary
occupancy or use thereof; provided, however, that the aforesaid issuance of a permanent or
temporary certificate of occupancy or such other action as may be customary to permit the
permanent or temporary occupancy or use thereof will not be a condition to the achievement
of “substantial completion and ready for occupancy,” and will not be a condition to payment
of Rent or commencement of the Term, if any delay or failure to achieve the aforesaid
substantial completion or to secure such certificate or action is caused by any Tenant Delay.
In the event that any Tenant Delay causes a delay or failure of the aforesaid issuance of any
such certificate or the taking of any other such action, such certificate or action will be
considered to have been issued or taken on the date on which it would have been issued or
taken in fact, but for such Tenant Delay.

(¢) Punch List Items. Not fewer than __ days prior to the date on which Landlord, in
good faith, anticipates that the Leasehold Improvements will be substantially completed,
Landlord will notify Tenant of the date of such anticipated date of substantial completion,
and of no fewer than ___ alternate dates on which Landlord and Tenant (or their respective
representatives) will meet to inspect the same. Within __ days after such inspection,
Landlord and Tenant, acting reasonably and in good faith, will prepare, agree on, and execute
a written “punch list” of items yet to be completed with respect to the Leasehold

ILLinois INsTITUTE FOR ConTINUING LEGAL EDUCATION 2—37



§2.28 ComMERCIAL LANDLORD-TENANT PRACTICE

Improvements. At such time, Tenant will also execute and deliver to Landlord a written
acceptance of the Premises (in a form prepared by Landlord and reasonably acceptable to
Tenant), subject to such punch list items. Landlord will complete all such punch list items
within days thereafter, subject to Excused Delays.

(d) Pre-Commencement Date Access. Subject to this Section 4.2(d), beginning on or about

, 20__ (or such later date as may be required in the event of one or more

Excused Delays), Tenant will be allowed access to the Premises until the Commencement Date

to install its racking and trade fixtures in the warehouse portion thereof, provided that such

access for all such purposes is permitted by all applicable governmental authorities having

jurisdiction. The access to the Premises to be afforded to Tenant pursuant to this Section
4.2(d) is herein called “Pre-Commencement Date Access.”

Anything in this Section 4.2(d) to the contrary notwithstanding, in connection with the
Pre-Commencement Date Access, (i) Tenant will not unreasonably interfere with the
completion of construction of the Warehouse Complex, the Leasehold Improvements, or any
other tenant or other improvements in the Property, or occasion any labor dispute as a result
of such installations; and (ii) Tenant does hereby agree to assume all risk of loss or damage
to its racking, trade fixtures, and equipment, and to any and all other personal property of
Tenant, or its contractors, subcontractors, agents, and employees, and to indemnify, defend,
and hold harmless Landlord, and its officers, directors, shareholders, employees, contractors,
and agents, from any loss or damage to such racking, trade fixtures, and equipment, and all
other personal property, and all liability, loss, or damage arising from any injury to the
property of Landlord, or its contractors, subcontractors, or material suppliers, and any death
or personal injury to any person or persons to the extent arising out of such installations.
Landlord may, at any time, suspend Tenant’s rights to the Pre-Commencement Date Access
in the event that Landlord determines that such access or any work being performed by or
for Tenant is unreasonably interfering with the construction of the Warehouse Complex, the
Leasehold Improvements, or any other tenant or other improvements in the Property, is
creating security or safety risks, or is otherwise not in conformance with the conditions of this
Section 4.2. Beginning on the date on which Tenant commences any activities under its right
to Pre-Commencement Date Access, and continuing through the day before the
Commencement Date, Tenant will contribute to the payment of the utility charges at the
Premises, if such charges are higher than would customarily be the case for contractors
performing the construction of the Warehouse Complex or the Leasehold Improvements, or
otherwise would have been the case, in the absence of such work by or for Tenant. The parties
will cooperate to arrive at an equitable allocation of any such charges. Such allocation will be
generally designed to result in Tenant’s paying that portion of such utility charges
attributable to Tenant’s activities at the Premises.

Landlord has informed Tenant of the probability, if Tenant, or any of its contractors,
subcontractors, sub-subcontractors, employees, or agents, should use or employ nonunion
labor in connection with any work performed pursuant to this Lease (including, without
limitation, this Section 4.2 and Section 8.1 hereof), that such use may occasion labor disputes,
work stoppages, or other delays or difficulties in Landlord’s construction of the Warehouse
Complex and the Leasehold Improvements, Landlord’s management of the Warehouse
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Complex, or the fulfillment of other obligations of Landlord under this Lease and under other
leases with respect to the Warehouse Complex. Accordingly, and anything in this Lease to
the contrary notwithstanding, (i) neither Tenant, nor any of its contractors, subcontractors,
sub-subcontractors, employees, or agents, will use or employ nonunion labor in connection
with the performance of activities in the Premises under this Section 4.2(d); (ii) Landlord will
not be liable or responsible for any delays in the performance of the construction of the
Warehouse Complex or the Leasehold Improvements, or in any other obligations of Landlord
hereunder, that may result from any such use or employment of nonunion labor; and (iii)
Tenant will indemnify, defend, and hold harmless Landlord, and its officers, directors,
shareholders, employees, and agents, from and against any and all losses, costs, claims, and
other damages arising out of or in connection with the use or employment of nonunion labor,
including without limitation costs relating to delays in Landlord’s prosecution of its work at
the Warehouse Complex (whether for Tenant or for other tenants of the Warehouse
Complex) and reasonable attorneys’ fees and costs.

(e) Prohibition on Conduct of Business Prior to Commencement Date. Anything in this
Section 4.2 to the contrary notwithstanding, Tenant will not accept delivery of any product
at the Premises or commence the conduct of any business from the Premises until the
Commencement Date.

Section 4.3. Construction Guaranty. Landlord warrants the Leasehold Improvements
against defective workmanship and materials for a period of ___ year after the date of
substantial completion thereof. Landlord’s sole obligation under this warranty is to repair or
replace, as necessary, any defective item caused by poor workmanship or materials if Tenant
notifies Landlord of the defective item within such ___ -year period. Landlord has no
obligation to repair or replace any item after such ___ -year period expires. THIS EXPRESS
WARRANTY IS GIVEN AS THE SOLE AND EXCLUSIVE RIGHT AND REMEDY OF
TENANT FOR INCOMPLETE OR DEFECTIVE WORKMANSHIP OR MATERIALS OR
OTHER DEFECTS IN THE PREMISES IN LIEU OF ANY CONTRACT, TORT,
WARRANTY, OR OTHER RIGHTS OR CLAIMS, WHETHER EXPRESS OR IMPLIED,
THAT MIGHT OTHERWISE BE AVAILABLE UNDER APPLICABLE LAW. ALL
OTHER WARRANTIES ARE EXPRESSLY DISCLAIMED.

The warranty that is provided hereunder is limited in certain respects and is conditioned
on the following:

(a) Tenant will use the Leasehold Improvements only in accordance with the design
capacities and criteria established therefor. Tenant acknowledges that any misuse thereof
may void the warranty hereunder and may void any manufacturers’ or other warranties that
may be assigned or otherwise made available to Tenant hereunder.

(b) The warranty will not extend to the electrical systems; plumbing systems; heating,
ventilating, and air-conditioning systems; fire protection systems; or other mechanical
systems servicing only the Premises (the maintenance and operation of such systems servicing
the balance of the Building are the subject of separate obligations hereunder), unless such
systems are maintained and operated in compliance with the manufacturers’ specifications
therefor by one or more professionals experienced in the maintenance and servicing of such
systems, at least through the applicable warranty period.
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(c¢) Any and all work required to be performed under this Section 4.3 will not in any way
include, or require Landlord to perform, any routine or appropriate regular maintenance of
the Leasehold Improvements required to be performed by Tenant during the applicable
warranty period as part of Tenant’s duties and obligations under this Lease.

(d) The warranty hereunder specifically excludes damages to Tenant’s products,
equipment, or other personal property that may be located within the Premises.

Section 4.4. Repair and Maintenance. Subject to Section 4.2(c) hereof and except as
expressly provided in this Lease (including, without limitation, the one-year guaranty against
defective items occasioned by poor workmanship and/or materials under Section 4.3),
Tenant, upon commencement of the Term, will have and hold the Premises as the same will
then be, without any liability or obligation on the part of Landlord for making any alterations,
improvements, or repairs of any kind in or about the Premises for the Term (including
without limitation any extension or renewal thereof), and Tenant agrees to maintain the
Premises and all parts thereof in a good and sufficient state of repair as required by the
provisions of this Lease.

Section 4.5. Delayed or Earlier Possession. If Landlord does not give possession of the
Premises on the scheduled date for the commencement of the Term because the construction
of the Warehouse Complex or the completion of the Premises has not been sufficiently
completed to make the Premises ready for occupancy, or for any other reason, Landlord will
not be subject to any claims, damages, or liabilities for the failure to give possession on such
date. Under such circumstances, the Rent reserved and the covenants to pay the same will
not commence until possession of the Premises is given or the Premises are ready for
occupancy, whichever is earlier. Failure to give possession on the date specified therefor
herein will in no way affect the validity of this Lease or the obligations of Tenant hereunder,
but the expiration date of the Term will be extended by the number of days after

, 20__, that possession by Tenant is so delayed. If Tenant is given and accepts
possession of the Premises on a date earlier than the date above specified for commencement
of the Term, then the Rent reserved herein and all covenants, agreements, and obligations
herein and the Term will commence on the date that possession of the Premises is given to
Tenant. Notwithstanding the foregoing, Tenant’s Pre-Commencement Date Access to the
Premises in accordance with Section 4.2(d) hereof will not be deemed to be acceptance of
possession for purposes of this Section 4.5 unless Tenant commences conduct of business in
the Premises in connection with such Pre-Commencement Date Access.

Section 4.6. Effect of Possession. If and to the extent applicable hereunder, Tenant’s
acceptance of possession of the Premises on the Commencement Date will be deemed
conclusively to establish that the Premises, and all other improvements of the Warehouse
Complex required to be constructed by Landlord for use thereof by Tenant hereunder, have
been completed at such time to Tenant’s satisfaction and in conformity with the provisions of
this Lease in all respects, unless Tenant notifies Landlord in writing within ___ days after
the commencement of the Term as to any items not completed. Tenant waives any claim as to
matters not listed in such notice. Tenant acknowledges that, except as provided in Section 4.3
hereof, neither Landlord nor any agent of Landlord has made any representation or

2—40 WWW.IICLE.COM



INDusTRIAL WAREHOUSE LEASES §2.28

warranty with respect to the Premises or the Warehouse Complex, or with respect to the
suitability or fitness of either for the conduct of Tenant’s business, or for any other purpose.
Nothing contained in this Article 4 will affect the commencement of the Term or the
obligation of Tenant to pay any Rent due under this Lease.

Section 4.7. Use. The Premises will be used for warehouse/distribution and ancillary office
purposes, and for carrying on such activities as may be incidental thereto; provided, however,
that Tenant may not use or occupy the Premises, or permit the Premises to be used or
occupied, contrary to any laws, statutes, ordinances, or governmental rules or regulations
applicable thereto, or in any manner that would violate any certificate of occupancy or permit
affecting the same, or that would cause structural injury to the Premises or cause the value
or usefulness of the Premises, or any part thereof, substantially to diminish (reasonable wear
and tear excepted) or that would constitute a private or public nuisance or waste, and Tenant
agrees that it will promptly, upon discovery of any such use, take all necessary steps to compel
the discontinuance of such use.

Section 4.8. Compliance with Environmental Laws. Tenant will not (either with or without
negligence) cause or permit the escape, disposal, or release of any biologically or chemically
active or other hazardous substances or materials in, on, or around the Premises or the
Warehouse Complex, or any part thereof or in the vicinity thereof. Tenant will not allow the
storage or use of such substances or materials in violation of applicable Environmental Laws
and by commercially reasonable standards prevailing in the industry for the storage and use
of such substances or materials, nor allow to be brought into the Warehouse Complex any
such materials or substances except to use in the ordinary course of Tenant’s business (but
still subject to the aforesaid obligations regarding the storage and use thereof), and then only
after written notice is given to Landlord of the identity of such substances or materials.
Hazardous substances and material will include, without limitation, those described in the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA), as amended, 42 U.S.C. §9601, ef seq.; the Resource Conservation and Recovery
Act of 1976 (RCRA), as amended, 42 U.S.C. §6901, et seq.; any applicable state or local laws
and the regulations adopted under these acts. If any lender or governmental agency will ever
require testing to ascertain whether there has been any release of hazardous materials, then
the reasonable costs thereof will be reimbursed by Tenant to Landlord upon demand as
additional charges if such requirement applies to the Premises or relates to activities
conducted on the Premises or to Tenant’s possession of the Premises. In addition, Tenant will
execute affidavits, representations, and the like from time to time at Landlord’s request
concerning Tenant’s best knowledge and belief regarding the presence of hazardous
substances or materials on the Premises. In all events, Tenant will indemnify Landlord in the
manner elsewhere provided in this Lease from any release of hazardous materials on the
Premises occurring while Tenant is in possession, or elsewhere if caused by Tenant or persons
acting under Tenant. The aforesaid covenants will survive the expiration or earlier
termination of the Term.

Section 4.9. Landlord’s Environmental Warranties. Landlord hereby represents to Tenant
that Landlord is not aware of any hazardous substances or materials (as such term is defined
in Section 4.8 hereof) that exist or are located on or in the Premises, except as may be disclosed
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in that certain environmental assessment report for the Property, dated ,20
and prepared by , a copy of which has heretofore been delivered to Tenant.
Further, Landlord represents to Tenant that, to the best of its knowledge, Landlord has not
caused the generation, storage, or release of such hazardous substances or materials on the
Premises, except in accordance with Applicable Laws. For purposes of this Section 4.9,
Landlord’s awareness or best knowledge will mean the actual knowledge, without
independent investigation, of [designated individuals], respectively of Landlord.

Article 5 — Services

Section 5.1. Services Provided by Landlord. Subject to the provisions of Article 2 hereof,
Landlord will provide the following services hereunder:

(a) Landlord will maintain in good order, condition, and repair the parking facilities and
all driveways leading thereto, and will keep the same free from any unreasonable
accumulation of snow. For purposes of this Section 5.1(a), unreasonable accumulation of
snow will mean snow in excess of two inches deep. Landlord will keep and maintain the
landscaped area and parking facilities in a neat and orderly condition. Landlord reserves the
right to designate areas of the appurtenant parking facilities where Tenant, and its agents,
employees, and invitees, will park, and may exclude Tenant, its agent, employees, and
invitees, from parking in other areas as designated by Landlord; provided, however, that
Landlord will not be liable to Tenant for the failure of any tenant, or its invitees, employees,
agents, or customers, to abide by Landlord’s designations or restrictions.

(b) Landlord will also maintain in reasonably good, clean order, condition, and repair,
perform all reasonable maintenance, and make all reasonably required repairs and
replacements to the roof, the foundation, and the precast and steel structural components of
the Warehouse Complex.

Section 5.2. Other Provisions Relating to Services. No interruption in, or temporary
stoppage of, any of the aforesaid services caused by repairs, renewals, improvements,
alterations, strikes, lockouts, labor controversy, accidents, inability to obtain fuel or supplies,
or other causes will be deemed an eviction or disturbance of Tenant’s use and possession, or
render Landlord liable for damages, by abatement of Rent or otherwise, or relieve Tenant
from any obligation herein set forth. In no event will Landlord be required to provide any
heat, air-conditioning, electricity, or other service in excess of that permitted by voluntary or
involuntary guidelines or laws, ordinances, or regulations of governmental authority.

Article 6 — Insurance

Section 6.1. Landlord’s Casualty Insurance Obligations. Landlord will keep the
Warehouse Complex insured for the benefit of Landlord in an amount equivalent to the full
replacement value thereof (excluding foundation, grading, and excavation costs) against
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(a) loss or damage by fire;

(b) such other risk or risks of a similar or dissimilar nature as are now, or may in the
future be, customarily covered with respect to buildings and improvements similar in
construction, general location, use, occupancy, and design to the Warehouse
Complex, including but without limiting the generality of the foregoing windstorms,
hail, explosions, vandalism, malicious mischief, civil commotion, and such other
coverage as Landlord may deem appropriate or necessary, providing such additional
coverage is obtainable and providing such additional coverage is customarily carried
with respect to buildings and improvements similar in construction, general location,
use, occupancy, and design to the Warehouse Complex; and

(c) if Landlord so chooses, rent interruption, insuring against loss of all or any portion
of the Rent due and payable hereunder, for up to 12 months.

These insurance provisions will in no way limit or modify any of the obligations of Tenant
under any provision of this Lease. Landlord agrees that such policy or policies of insurance
will permit releases of liability as provided herein and/or waiver of subrogation clauses as to
Tenant. Landlord waives, releases, and discharges Tenant, and its agents, employees, and
servants, from all claims or demands whatsoever that Landlord may have or acquire arising
out of damage to or destruction of the Warehouse Complex or loss of use thereof occasioned
by fire or other casualty, whether such claim or demand may arise because of the negligence
or fault of Tenant, or its agents, employees, servants, customers, or business invitees, or
otherwise, and Landlord agrees to look to the insurance coverage only in the event of such
loss. Notwithstanding the foregoing, Tenant will be obligated to pay the rental called for
hereunder in the event of damage to or destruction of the Premises or the Warehouse
Complex, if such damage or destruction is occasioned by the negligence or fault of Tenant, or
its agents or employees. Insurance premiums paid for insurance coverage required under this
Article 6 by Landlord will be a portion of the “Operating Expenses” described in Article 2
hereof.

Section 6.2. Tenant’s Casualty Insurance Obligations. Tenant will be solely responsible for
determining the amounts and scope of insurance coverage, if any, Tenant deems necessary in
connection with the insuring of its machinery, equipment, furniture, fixtures, and personal
property (including also property under the care, custody, or control of Tenant) that may be
located in, on, or about the Premises against

(a) loss or damage by fire; and

(b) such other risk or risks of a similar or dissimilar nature as are now, or may in the
future be, customarily covered with respect to a tenant’s machinery, equipment,
furniture, fixtures, personal property, and business located in a building similar in
construction, general location, use, occupancy, and design to the Warehouse
Complex, including but without limiting the generality of the foregoing windstorms,
hail, explosions, vandalism, theft, malicious mischief, civil commotion, and such other
coverage as Tenant may deem appropriate or necessary.
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Tenant agrees that, to the extent Tenant maintains any such insurance coverage, such
policy or policies of insurance will permit release of liability as provided herein and/or waiver
of subrogation clauses as to Landlord. Tenant waives, releases, and discharges Landlord, and
its agents, employees, servants, and contractors, from all claims or demands whatsoever that
Tenant may have or acquire arising out of damage to or destruction of the machinery,
equipment, furniture, fixtures, personal property, or loss of use thereof, occasioned by fire or
other casualty, whether such claim or demand may arise because of the negligence or fault of
Landlord, or its agents, employees, servants, contractors, or otherwise, and Tenant agrees to
look to Tenant’s insurance coverage only in the event of such loss.

Section 6.3. Landlord’s Liability Insurance Obligations. Landlord will, as a portion of the
Operating Expenses defined in Article 2, maintain, for its benefit and the benefit of its
managing agent, commercial general liability insurance against claims for personal injury,
death, or property damage occurring on, in, or about the Warehouse Complex, such
insurance to afford protection to Landlord and its managing agent.

Section 6.4. Tenant’s Liability Insurance Obligations. Tenant will, at Tenant’s sole cost
and expense, but for the mutual benefit of Landlord, Landlord’s members, Landlord’s
managing agent, any Mortgagee or other party reasonably requested by Landlord, and
Tenant, maintain commercial general liability insurance against claims for personal injury,
death, or property damage occurring on, in, or about the Premises, such insurance to afford
protection to Landlord, Landlord’s members, Landlord’s managing agent, any Mortgagee or
other party reasonably requested by Landlord, and Tenant to the limit of not less than

$ in respect to the injury or death to a single person, and to the limit of not less
than $ in respect to any one accident, and to the limit of not less than
$ in respect to any property damage. All of Tenant’s insurance will be written

by companies rated at least A-VII by A.M. Best Company and otherwise reasonably
satisfactory to Landlord, and with deductibles reasonably satisfactory to Landlord, and will
name Landlord, Landlord’s members, Landlord’s managing agent, and any Mortgagee or
other party reasonably requested by Landlord as additional insureds thereunder. Tenant will
deliver a certified copy of each policy, or other evidence of insurance reasonably satisfactory
to Landlord, (a) on or before the Commencement Date (and prior to any earlier occupancy
by Tenant), (b) not later than __ days prior to the expiration of any current policy or
certificate, and (c) at such other times as Landlord may reasonably request. If Landlord
allows Tenant to provide evidence of insurance by certificate, Tenant will deliver [an ACORD
Form 27] (or equivalent) certificate and will attach or cause to be attached to the certificate
copies of the endorsements required under this Article 6 (including without limitation the
“additional insured” endorsement). Tenant’s insurance must permit waiver of subrogation
as provided hereunder. At such time as insurance limits required of tenants in warehouse
buildings in the area in which the Property is located are generally increased to greater
amounts, Landlord will have the right to require such greater limits as may then be
customary. The coverage provided by Tenant’s insurance will be deemed primary to any
liability coverage secured by Landlord. Such insurance will also afford coverage for all claims
based on acts, omissions, injury, or damage, which claims occurred or arose (or the onset of
which occurred or arose) in whole or in part during the policy period. If Tenant provides
such liability insurance under a blanket policy, the insurance must be made specifically
applicable to the Premises and this Lease on a “per location” basis.
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Section 6.5. Tenant’s Indemnification of Landlord. Tenant agrees to indemnify, protect,
defend, and hold Landlord and Landlord’s directors, shareholders, members, agents,
employees, servants, lenders, and managing agents harmless from and against any and all
claims, costs, expenses, liabilities, actions, and damages, including without limitation
attorneys’ fees and costs on behalf of any person or persons, firm or firms, corporation or
corporations, arising from any breach or default on the part of Tenant in the performance of
any covenant or agreement on the part of Tenant to be performed pursuant to the terms of
this Lease or arising from any act or negligence on the part of Tenant, or its agents,
employees, servants, customers, business invitees, or contractors, or arising from any
accident, injury, or damage to the extent caused by Tenant, or its agents, employees, servants,
customers, business invitees, or contractors, to any person, firm, or corporation, occurring
during the Term or any renewal thereof, in or about the Premises or the Warehouse Complex.
In case any action or proceeding be brought against Landlord or its directors, shareholders,
members, agents, employees, servants, lenders, or managing agents by reason of any such
claim, Tenant, upon notice from Landlord, covenants to resist or defend such action or
proceeding by counsel reasonably satisfactory to Landlord.

Section 6.6. Tenant’s Waiver. Tenant agrees, to the extent not expressly prohibited by law,
that Landlord, and its agents, employees, servants, and contractors, will not be liable, and
Tenant waives all claims, for damage to property and business sustained during the Term by
Tenant occurring in or about the Warehouse Complex, resulting directly or indirectly from
any existing or future condition, defect, matter, or thing in the Premises, the Warehouse
Complex, or any part thereof, or from equipment or appurtenances becoming out of repair
or from accident, or from any occurrence or act or omission of Landlord, or its agents,
employees, servants, or contractors, or any tenant or occupant of the Warehouse Complex or
any other person. This Section 6.6 will apply especially but not exclusively to damage caused
by the aforesaid or by the flooding of basements or other subsurface areas, or by
refrigerators, sprinkling devices, air-conditioning apparatus, water, snow, frost, steam,
excessive heat or cold, falling plaster, broken glass, sewage, gas, odors, or noise, or the
bursting or leaking of pipes or plumbing fixtures, and will apply equally, whether any such
damage results from the act or omission of other tenants or occupants in the Warehouse
Complex or any other persons, and whether such damage is caused by or results from any of
the aforesaid, or will be caused by or result from other circumstances of a similar or
dissimilar nature.

Section 6.7. Landlord’s Deductible. Anything in this Lease to the contrary
notwithstanding, in the event any damage to the Warehouse Complex results from any act or
omission of Tenant, or its agents, employees, servants, customers, or business invitees, and all
or any portion of Landlord’s loss is “deductible,” Tenant will pay to Landlord the amount of
such deductible loss.

Section 6.8. Tenant’s Property. All property in the Warehouse Complex or on the Premises
belonging to Tenant, or its agents, employees, or invitees, or otherwise located at the Premises,
will be at the risk of Tenant only. Landlord will not be liable for damage thereto or theft,
misappropriation, or loss thereof, and Tenant agrees to defend and hold Landlord, and its
agents, employees, and servants, harmless and indemnify them against claims and liability
for injuries to such property.

ILLinois INsTITUTE FOR ConTINUING LEGAL EDUCATION 2—45



§2.28 ComMERCIAL LANDLORD-TENANT PRACTICE

Section 6.9. Increase in Insurance. Tenant will not do or permit anything to be done in or
about the Premises nor bring or keep anything therein that will in any way affect any fire or
other insurance on the Warehouse Complex or any of its contents (other than an increase in
the rate of insurance), or cause a cancellation of any insurance policy covering the Warehouse
Complex or any of its contents. In addition, Tenant will not do or permit anything to be done
in or about the Premises nor bring or keep anything therein that will in any way increase the
existing rate of insurance on the Warehouse Complex or any of its contents unless Tenant
promptly, on demand, reimburses Landlord for the full amount of any additional premium
charged for such policy in connection therewith. Any such additional premium will be
deemed Additional Rent hereunder.

Section 6.10. Tenant’s Failure To Insure. In the event, after __ days’ written notice,
Tenant fails to provide Landlord with evidence of insurance required under this Article 6,
Landlord may, but will not be obligated to, without further demand on Tenant, and without
waiving or releasing Tenant from any obligation contained in this Lease, effect such
insurance. Tenant agrees to repay, upon demand, all such sums incurred by Landlord in
effecting such insurance. All such sums will become a part of the Additional Rent payable
hereunder, but no such payment by Landlord will relieve Tenant from any default under this
Lease.

Section 6.11. Waiver of Subrogation. In addition to the foregoing provisions of this Article
6, and anything in such provisions to the contrary notwithstanding, (a) all policies of fire,
extended coverage, or similar casualty insurance, or commercial general liability insurance,
that either party obtains for the Warehouse Complex or the Premises, will include a clause
or endorsement denying the insurer any rights of subrogation against the other party to the
extent rights have been waived by the insured before the occurrence of injury or loss; and (b)
Landlord and Tenant hereby waive any rights of recovery, claim, action, or cause of action
against the other for injury or loss (including without limitation injury or loss caused by the
negligence or willful misconduct of the other party) by reason of any cause required to be
insured against hereunder, which waiver the parties agree will be effective for purposes of
the endorsement referred to in this Section 6.11.

Article 7 — Certain Rights Reserved by Landlord

Section 7.1. Rights Reserved by Landlord. Landlord reserves the following rights,
exercisable without notice and without liability to Tenant, and without effecting an eviction,
constructive or actual, or disturbance of Tenant’s use or possession, or giving rise to any
claim for setoff or abatement of Rent:

(a) Control Signage. Subject to the terms of Section 16.30 hereof, to control, install, affix,
and maintain any and all signs on the Property, or on the exterior of the Warehouse Complex,
and in any common corridors, entrances, and other common areas thereof, except those signs
within the Premises not visible from outside the Premises.
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(b) Restrict Services. To reasonably designate, limit, restrict, and control any service in
or to the Warehouse Complex, including without limitation the designation of sources from
which Tenant may obtain sign painting and lettering. Any restriction, designation, limitation,
or control imposed by reason of this subparagraph will be imposed uniformly on Tenant and
other tenants occupying space in the Warehouse Complex.

(¢) Retain Keys. To retain at all times, and to use in appropriate instances, keys to all
doors within and into the Premises (except for keys to dock doors that will not be retained by
Landlord until termination or expiration of this Lease). Except with respect to dock doors as
provided above, no locks will be changed without the prior written consent of Landlord, and
keys to any and all new locks will be immediately delivered to Landlord. This provision will
not apply to Tenant’s safes or other areas maintained by Tenant for the safety and security
of moneys, securities, negotiable instruments, or similar items.

(d) Make Repairs. To make repairs, alterations, additions, or improvements, whether
structural or otherwise, in and about the Warehouse Complex, or any part thereof, and for
such purposes to enter on the Premises, and during the continuation of any of such work, to
temporarily close doors, entryways, public spaces, and corridors in the Warehouse Complex
and to interrupt or temporarily suspend services and facilities.

(e) Regulate Heavy Equipment. To approve the floor loading and floor anchoring
characteristics of racks and other heavy equipment and articles in and about the Premises
and the Warehouse Complex and to require all such items to be moved into and out of the
Warehouse Complex and the Premises only at such times and in such manner as Landlord
will direct in writing.

Section 7.2. Emergency Entry. Landlord and its agents may enter the Premises at any time
in case of emergency and will have the right to use any and all means that Landlord may
deem proper to open such doors during an emergency in order to obtain entry to the
Premises. Any entry to the Premises obtained by Landlord in the event of an emergency will
not, under any circumstances, be construed or deemed to be a forcible or unlawful entry into,
or detainer of, the Premises, or to be an eviction of Tenant from the Premises or any portion
thereof.

Section 7.3. Exhibition of Premises. Tenant will permit Landlord and its agents, upon
reasonable advance notice, to enter and pass through the Premises or any part thereof at
reasonable times during normal business hours to (a) post notices of nonresponsibility; (b)
exhibit the Premises to holders of encumbrances on the interest of Landlord under the Lease
and to prospective purchasers, mortgagees, or tenants of the Warehouse Complex; and (c)
during the period of __ months prior to the expiration of the Term, exhibit the Premises to
prospective tenants thereof. If during the last month of the Term Tenant will have removed
substantially all of Tenant’s property and personnel from the Premises, then Landlord may
enter the Premises and repair, alter, and redecorate the same, without abatement of Rent and
without liability to Tenant, and such acts will have no effect on this Lease.
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Section 7.4. Right of Landlord to Perform. All covenants and agreements to be performed
by Tenant under any of the terms of this Lease will be performed by Tenant at Tenant’s sole
cost and expense and without any abatement of Rent. If Tenant will fail to pay any sum of
money (other than Rent due Landlord) required to be paid by it hereunder or will fail to
perform any other act on its part to be performed hereunder, including without limitation
the failure to commence and complete repairs promptly and adequately and the failure to
remove any liens or otherwise to perform any act or fulfill any obligation required of Tenant
under this Lease, Landlord may, after ___days’ written notice (or such shorter notice period
as Landlord may reasonably determine in the event of an emergency), but will not be
obligated to do so, and without waiving or releasing Tenant from any obligations of Tenant,
make any such payment or perform any such act on Tenant’s part to be made or performed
as in this Lease provided. All sums so paid by Landlord and all necessary incidental costs,
together with an administrative charge in the amount of ____ percent of any costs incurred
by Landlord, and interest thereon at the Interest Rate accruing from the date paid or
incurred by Landlord until reimbursed to Landlord by Tenant, will be payable to Landlord
by Tenant as Rent on demand, and Tenant covenants to pay all such sums. Landlord will
have (in addition to any other right or remedy of Landlord) the same rights and remedies in
the event of Tenant’s nonpayment of such sums as in the case of default by Tenant in the
payment of Rent to Landlord.

Article 8 — Alterations and Improvements

Section 8.1. Procedures for Tenant’s Improvements. Tenant will not make any
improvements, alterations, additions, or installations in or to the Premises (herein called the
“Work”) without Landlord’s prior written consent, which consent will not be unreasonably
withheld or delayed (other than in connection with “Major Work” (defined below) for which
Landlord’s consent may be granted or withheld in Landlord’s sole and absolute discretion).
As used herein, the term “Major Work” will mean Work involving modifications to or
affecting the structural; mechanical; electrical, plumbing; fire/life safety; or heating,
ventilating, and air-conditioning systems of the Building; or modifications to any portion of
the Property outside the interior of the Premises. Along with any request for Landlord’s
consent and before commencement of the Work or delivery of any materials to be used in the
Work to the Premises or into the Warehouse Complex, Tenant will furnish Landlord with
plans and specifications, names and addresses of contractors, copies of contracts, necessary
permits, and licenses, an indemnification in such form and amount as may be reasonably
satisfactory to Landlord, and, with respect to third-party contractors performing work, a
performance bond executed by a commercial surety reasonably satisfactory to Landlord, and
in an amount equal to the Work and the payment of all liens for labor and material arising
therefrom. Tenant agrees to defend and hold Landlord forever harmless from any and all
claims and liabilities of any kind and description that may arise out of or be connected in any
way with such improvements, alterations, additions, or installations. All Work will be done
only by contractors or mechanics reasonably approved by Landlord and at such time and in
such manner as Landlord may from time to time reasonably designate. All work done by
Tenant, or its agents, employees, or contractors, will be done in such a manner as to avoid
labor disputes. Landlord has informed Tenant of the probability, if Tenant, or any of its
contractors, subcontractors, sub-subcontractors, employees, or agents, should use or employ
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nonunion labor in connection with any Work, that such use may occasion labor disputes,
work stoppages, or other delays or difficulties in Landlord’s construction of the Warehouse
Complex and the Leasehold Improvements, Landlord’s management of the Warehouse
Complex, or the fulfillment of other obligations of Landlord under this Lease and under other
leases with respect to the Warehouse Complex. Accordingly, and anything in this Lease to
the contrary notwithstanding, (a) neither Tenant nor any of its contractors, subcontractors,
sub-subcontractors, employees, or agents will use or employ nonunion labor in connection
with the performance of Work; (b) Landlord will not be liable or responsible for any delays
in the performance of the construction of the Warehouse Complex or the Leasehold
Improvements, or in any other obligations of Landlord hereunder, that may result from any
such use or employment of nonunion labor in connection with the performance of Work; and
(c) Tenant will indemnify, defend, and hold harmless Landlord, and its officers, directors,
shareholders, employees, and agents, from and against any and all losses, costs, claims, and
other damages arising out of or in connection with the use or employment of nonunion labor
in connection with the performance of the Work, including without limitation costs relating
to delays in Landlord’s prosecution of its work at the Warehouse Complex (whether for
Tenant or for other tenants of the Warehouse Complex) and reasonable attorneys’ fees and
costs. Tenant will pay the cost of all such improvements, alterations, additions, or installations
(including a reasonable charge for Landlord’s services and for Landlord’s inspection and
engineering time), and also the cost of painting, restoring, or repairing the Premises and the
Warehouse Complex occasioned by such improvements, alterations, additions, or
installations. Upon completion of the Work, Tenant will furnish Landlord with contractors’
affidavits or unconditional lien releases and full and final waivers of liens, and receipted bills
covering all labor and materials expended and used. The Work will comply with all insurance
requirements and all laws, ordinances, rules, and regulations of all governmental authorities,
and will be constructed in a good and workmanlike manner. Tenant will permit Landlord to
inspect construction operations in connection with the Work. Tenant will not be allowed to
make any alterations, modifications, improvements, additions, or installations if such action
results or would result in a labor dispute or otherwise would materially interfere with
Landlord’s operation of the Warehouse Complex. Landlord, by written notice to Tenant
given at or prior to the termination of this Lease, may require Tenant to remove any
improvements, additions, or installation installed by Tenant in the Premises, at Tenant’s sole
cost and expense, and repair or restore any damage caused by the installation and removal
of such improvements, additions, or installations; provided, however, the only improvements,
additions, or installations that Tenant will remove will be those specified in such notice.

Notwithstanding anything in this Section 8.1 of the Lease to the contrary, Landlord’s
consent will not be required to any Work that costs less than $ and is not Major
Work.

Section 8.2. Mechanics Liens. Tenant will keep the Premises and the Warehouse Complex
free from any liens arising out of any work performed, material furnished, or obligations
incurred by Tenant. In the event Tenant elects to contest any mechanics liens, Tenant will
indemnify, protect, defend, and hold Landlord harmless from any liens and encumbrances
arising out of any work performed, material furnished, or obligations incurred by or at the
direction of Tenant. In the event that Tenant does not, within _ days following the
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imposition of any such lien, either cause such lien to be insured over in a manner reasonably
acceptable to Landlord and to any Mortgagee or released of record by payment or by posting
a proper bond, Landlord will have, in addition to all other remedies provided herein and by
law, the right, but not the obligation, to cause the same to be released by such means as it will
deem proper, including payment of and/or defense against the claim giving rise to such lien.
All such sums paid by Landlord and all expenses incurred by it in connection therewith,
including attorneys’ fees and costs, will be payable as Additional Rent to Landlord by Tenant
on demand, with interest at the Interest Rate accruing from the date paid or incurred by
Landlord until reimbursed to Landlord by Tenant.

Section 8.3. Alterations a Part of the Premises. Any additions to, or alterations of, the
Premises, except as specified in Tenant’s notice to Landlord or that constitute Tenant’s trade
fixtures or storage racks, will become at once a part of the Premises and belong to Landlord
without compensation to Tenant.

Article 9 — Repairs

Section 9.1. Tenant’s Repair Obligations. Subject to Article 11 hereof, Tenant will, during
the Term, at Tenant’s expense, keep the Premises in as good order, condition, and repair as
they were at the time Tenant took possession of the same, reasonable wear and tear and
insured damage from fire and other casualties excepted. Tenant will keep the Premises in a
neat and sanitary condition and will not commit any nuisance or waste on the Premises or in,
on, or about the Warehouse Complex, throw foreign substances in the plumbing facilities, or
waste any of the utilities furnished by the Landlord. All uninsured damage or injury to the
Premises, or to the Warehouse Complex, caused by Tenant’s moving furniture, fixtures,
racks, equipment, or other devices in or out of the Premises or Warehouse Complex or by
installation or removal of furniture, fixtures, racks, equipment, devices, or other property of
Tenant, or its agents, contractors, servants, or employees, due to carelessness, omission,
neglect, improper conduct, or other cause of Tenant, or its servants, employees, agents,
visitors, or licensees, will be repaired, restored, and replaced promptly by Tenant at its sole
cost and expense to the reasonable satisfaction of Landlord. All repairs, restorations, and
replacements will be in quality and class equal to the original work and will comply with all
requirements of the Lease.

Section 9.2. Landlord’s Inspection. Landlord, or its employees or agents, will have the
right to enter the Premises at any reasonable time or times for the purpose of inspection,
cleaning, repairs, altering, or improving the same. However, nothing contained herein will be
construed as imposing any obligation on Landlord to make any repairs, alterations, or
improvements that are the obligation of Tenant.

Section 9.3. Joint Inspection upon Vacation. Tenant will give written notice to Landlord
at least __ days prior to vacating the Premises, for the express purpose of arranging a
meeting with Landlord for a joint inspection of the Premises. In the event of Tenant’s failure
to give such notice and arrange such joint inspection, Landlord’s inspection at or after
Tenant’s vacation of the Premises will be conclusively deemed correct for purposes of
determining Tenant’s responsibility for repairs and restoration hereunder.
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Article 10 — Assignment and Subletting

Section 10.1. General Prohibition; Recapture; Exceptions.

(a) General Prohibition. Subject to this Section 10.1, Tenant will not, without the prior
written consent of Landlord, which consent will not be unreasonably withheld or delayed, (i)
transfer, pledge, mortgage, or assign this Lease or any interest hereunder; (ii) permit any
assignment of this Lease by voluntary act, operation of law, or otherwise; (iii) sublet the
Premises or any part thereof; or (iv) permit the use of the Premises by any parties other than
Tenant, its agents, and its employees. Tenant will seek such written consent of Landlord by a
written request therefor, setting forth the information described in Section 10.1(b) hereof and
such other information as Landlord may deem necessary.

(b) Recapture. Tenant’s aforesaid written notice will (i) advise Landlord of its intention
from, on, and after a stated date (which will not be fewer than days after date of Tenant’s
notice), to assign this Lease or to sublet any part or all of the Premises for the balance or any
part of the Term; and (ii) state the terms on which Tenant intends to make such assignment
or sublease. In such event, Landlord will have the right, to be exercised at Landlord’s sole
option by giving written notice to Tenant within ____ days after receipt of Tenant’s notice, to
recapture the space described in Tenant’s notice. Any such recapture notice will, if given,
cancel and terminate this Lease with respect to the space therein described as of the date
stated in Tenant’s notice. If Tenant’s notice will cover all of the Premises, and Landlord will
have exercised its foregoing recapture right, the Term will expire and end on the date stated
in Tenant’s notice as fully and completely as if that date had been herein definitely fixed for
the expiration of the Term. If, however, this Lease will be canceled with respect to less than
the entire Premises, the Base Rent and Additional Rent will be equitably adjusted by
Landlord with due consideration of the size, location, type, and quality of the portion of the
Premises so remaining after the “recapture,” and such Rent will be reduced accordingly from
and after the termination date for such portion. This Lease as so amended will continue
thereafter in full force and effect. The Rent adjustments provided for herein will be evidenced
by an amendment to this Lease executed by Landlord and Tenant. If this Lease will be
terminated in the manner aforesaid, either as to the entire Premises or only a portion thereof,
to such extent the Term will end upon the appropriate effective date of the proposed sublease
or assignment as if that date had been originally fixed in this Lease for such expiration. In
the event of a termination affecting less than the entire Premises, Tenant will comply with
Article 13 hereof with respect to such portion of the Premises affected thereby.

(¢) Exceptions. Anything in this Section 10.1 or elsewhere in this Lease to the contrary
notwithstanding, but subject to Sections 10.6 and 10.8 hereof, Tenant will be permitted to
assign or sublease the Premises, or any portion thereof, upon written notice to Landlord not
less than __ days prior to such assignment or subletting but without the necessity of
Landlord’s prior written consent, to (i) any entity directly resulting from a merger or
consolidation of Tenant, (ii) any entity succeeding to all of the business and assets of Tenant,
or (iii) any subsidiary or affiliate of Tenant.
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Section 10.2. Payment of Commissions in Event of Termination. In the event of any
termination pursuant to this Article 10, Tenant will, at its sole cost and expense, discharge in
full (a) any outstanding commission obligation on the part of Landlord with respect to that
part of this Lease so terminated, and (b) any commission that may be due and owing as a
result of any proposed assignment or subletting, regardless of whether the subject portion of
the Premises is recaptured pursuant thereto and rented by Landlord to the proposed tenant
or any other tenant.

Section 10.3. Right To Recapture Not Exercised. If Landlord, upon receiving Tenant’s
notice with respect to any such space, will not exercise its right to recapture as aforesaid,
Landlord will not unreasonably withhold its consent to Tenant’s assignment of the Lease or
subletting such space to the party identified in Tenant’s notice (except as provided in Section
10.1(c) hereof); provided, however, that in the event Landlord consents to any such
assignment or subletting, and as a condition thereto, Tenant will pay to Landlord 50 percent
of any profit derived by Tenant from such assignment or subletting, net of all reasonable
expenses in connection with such assignment or subletting (including without limitation free
rent, leasehold improvements, attorneys’ fees, brokerage commissions, and the like). For
purposes of the foregoing, profit will be deemed to include without limitation the amount of
all rent payable by such assignee or sublessee in excess of the Base Rent, and rent adjustments
payable by Tenant under this Lease. If a part of the consideration for such assignment or
subletting will be payable other than in cash, the payment to Landlord will be in cash for its
share of any noncash consideration based on the fair market value thereof.

Section 10.4. Tenant’s Profit Statement. Tenant will and hereby agrees that it will furnish
to Landlord upon request from Landlord a complete statement, certified by an independent
certified public accountant, setting forth in detail the computation of all profit derived and to
be derived from such assignment or subletting, such computation to be made in accordance
with generally accepted accounting principles. Tenant agrees that Landlord or its authorized
representatives will be given access at all reasonable times to the books, records, and papers
of Tenant relating to any such assignment or subletting, and Landlord will have the right to
make copies thereof. The percentage of Tenant’s profit due Landlord hereunder will be paid
to Landlord within ___ days of receipt by Tenant of all payments made from time to time
by such assignee or sublessee to Tenant.

Section 10.5. Tenant’s Changes Deemed an Assignment. For purposes of the foregoing,
any change in the partners of Tenant, if Tenant is a partnership, or, if Tenant is a corporation,
any transfer of any or all of the shares of stock of Tenant by sale, assignment, operation of
law, or otherwise resulting in a change in the present control of such partnership or
corporation by the person or persons owning a majority of such partnership interests or
shares as of the date of this Lease, will be deemed to be an assignment within the meaning of
this Article 10.

Section 10.6. Continuing Tenant Liability. Any subletting or assignment hereunder will
not release or discharge Tenant of or from any liability, whether past, present, or future,
under this Lease, and Tenant will continue fully liable thereunder. The subtenant or
subtenants or assignee will agree in a form satisfactory to Landlord to comply with and be
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bound by all of the terms, covenants, conditions, provisions, and agreements of this Lease to
the extent of the space sublet or assigned, and Tenant will deliver to Landlord promptly after
execution an executed copy of each such sublease or assignment and an agreement of
compliance by each such subtenant or assignee. Consent by Landlord to any assignment of
this Lease or to any subletting of the Premises will not be a waiver of Landlord’s rights under
this Article 10 as to any subsequent assignment or subletting.

Section 10.7. Void Transfers. Any sale, assignment, mortgage, transfer, or subletting of
this Lease that is not in compliance with the provisions of this Article 10 will be of no effect
and void. Landlord’s right to assign its interest in this Lease will remain unqualified.
Landlord may make a reasonable charge to Tenant for any reasonable attorneys’ fees or
expenses incident to a review of any documentation related to any proposed assignment or
subletting by Tenant.

Section 10.8. Prohibited Transferees. Anything in this Lease to the contrary
notwithstanding, Tenant will not assign its rights under this Lease or sublet all or any part of
the Premises to any person or entity that is (or, immediately prior to such subletting or
assignment, was) a tenant or occupant of the Warehouse Complex or any office building in
the Park.

Section 10.9. Criteria for Withholding Consent. The consent of Landlord to a transfer,
assignment, sublease, or other transaction described in Section 10.1 hereof will not be
unreasonably withheld, provided that should Landlord withhold its consent for any of the
following reasons, which list is not exclusive, such withholding will be deemed to be
reasonable:

(a) Financial strength of the proposed transferee is not at least equal to that of Tenant at
the time of execution of this Lease or of lessees occupying comparable premises in the
Warehouse Complex or in other buildings owned or operated by Landlord located in
the same metropolitan area as the Warehouse Complex;

(b) A proposed transferee whose business conducted in the Premises would cause a
diminution in the reputation of the Warehouse Complex or the other businesses
located therein;

(¢) A proposed transferee whose impact on the common areas or the other occupants of
the Warehouse Complex would be disadvantageous, or whose occupancy can
reasonably be expected to exceed the parking capacity for the Building;

(d) A proposed transferee whose occupancy will require any variation in the terms and
conditions of this Lease; or

(e) A proposed transferee that is a governmental entity or unit, or any agency,
department, or authority thereof.
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Tenant agrees that its personal business skills and philosophy were an important
inducement to Landlord for entering into this Lease and that Landlord may reasonably
object to the transfer of the Premises to another whose proposed use, while permitted by this
Lease, would involve a materially different quality, manner, or type of business skills than
that of Tenant.

Article 11 — Damage by Fire or Other Casualty

Section 11.1. Tenantable Within ____ Days. If fire or other casualty will render the whole
or any material portion of the Premises untenantable, and the Premises can reasonably be
expected to be made tenantable within ____ days from the date of such event, then Landlord
will repair and restore the Premises and the Warehouse Complex to as near their condition
prior to the fire or other casualty as is reasonably possible within such __ -day period
(subject to delays for causes beyond Landlord’s reasonable control), and will notify Tenant
that it will be doing so, such notice to be mailed within days from the date of such damage
or destruction. This Lease will remain in full force and effect, but the Rent for the period
during which the Premises are untenantable will be abated pro rata (based on the portion of
the Premises that is untenantable). If Landlord is required to repair the Warehouse Complex
and/or the Premises as aforesaid, such work will be undertaken and prosecuted with all due
diligence and speed.

Section 11.2. Not Tenantable Within ____ Days. If fire or other casualty will render the
whole or any material part of the Premises untenantable, and the Premises cannot reasonably
be expected to be made tenantable within ___ days from the date of such event, then either
party, by notice in writing to the other mailed within ____ days from the date of such damage
or destruction, may terminate this Lease effective upon a date within ___ days from the date
of such notice.

Section 11.3. Warehouse Complex Substantially Damaged. In the event that more than
_____percent of the value of the Warehouse Complex is damaged or destroyed by fire or other
casualty, and irrespective of whether damage or destruction can be made tenantable within
_____days thereafter, then at Landlord’s option, by written notice to Tenant, mailed within
_____days from the date of such damage or destruction, Landlord may terminate this Lease
effective upon a date within _____ days from the date of such notice to Tenant.

Section 11.4. Deductible Payments. If the Premises or the Warehouse Complex is
damaged, and such damage is of the type insured against under the fire and special form
property damage insurance maintained by Landlord hereunder, the cost of repairing such
damage up to the amount of the deductible under such insurance policy will be included as a
part of the Operating Expenses. If the damage is not covered by such insurance policy and
Landlord elects to repair the damage, then Tenant will pay Landlord a pro rata share of the
“deductible amount” (if any) under Landlord’s insurance policy, based on Tenant’s Pro Rata
Share of Operating Expenses, and, if the damage was due to an act or omission of Tenant,
Tenant will pay Landlord the entire amount of such deductible (if any) not to exceed $25,000.
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Section 11.5. Landlord’s Repair Obligations. If (a) fire or other casualty will render the
whole or any material part of the Premises untenantable, the Premises cannot reasonably be
expected to be made tenantable within ___ days from the date of such event, and neither
party hereto terminates this Lease pursuant to its rights herein; (b) more than ____ percent
of the value of the Warehouse Complex is damaged or destroyed by fire or other casualty,
and Landlord does not terminate this Lease pursuant to its option granted herein; or (¢c)
percent or less of the value of the Warehouse Complex is damaged or destroyed by fire or
other casualty, and neither the whole nor any material portion of the Premises is rendered
untenantable, then Landlord will repair and restore the Premises and the Warehouse
Complex to as near their condition prior to the fire or other casualty as is reasonably possible,
using all due diligence and speed (subject to delays for causes beyond Landlord’s reasonable
control). The Rent for the period during which the Premises are untenantable will be abated
pro rata (based on the portion of the Premises that is untenantable). In no event will Landlord
be obligated to repair or restore any special equipment or improvements installed by Tenant
at Tenant’s expense.

Section 11.6. Rent Apportionment. In the event of a termination of this Lease pursuant to
this Article 11, Rent will be apportioned on a per diem basis and paid to the date of the fire

or other casualty.

Article 12 — Eminent Domain

Section 12.1. Tenant’s Termination. If the whole of or any substantial part of the Premises
is taken by any public authority under the power of eminent domain, or taken in any manner
for any public or quasi-public use, so as to render (in Tenant’s reasonable judgment) the
remaining portion of the Premises unsuitable for the purposes intended hereunder, then the
Term will cease as of the day possession will be taken by such public authority, and Landlord
will make a pro rata refund of any prepaid Rent. All damages awarded for such taking under
the power of eminent domain or any like proceedings will belong to and be the property of
Landlord, Tenant hereby assigning to Landlord its interest, if any, in such award. In the event
that __ percent or more of the building area of the Premises or _____ percent or more of the
value of the Warehouse Complex is taken by public authority under the power of eminent
domain, then, at Landlord’s option, by written notice to Tenant, mailed within __ days
from the date possession will be taken by such public authority, Landlord may terminate this
Lease effective upon a date within _ days from the date of such notice to Tenant.
Furthermore, if all or any material part of the Premises is taken by public authority under
the power of eminent domain, or taken in any manner for any public or quasi-public use, so
as to render the remaining portion of the Premises unsuitable in Tenant’s reasonable opinion,
for the purposes intended hereunder, upon delivery of possession to the condemning
authority pursuant to the proceedings, Tenant may, at its option, terminate this Lease as to
the remainder (and entirety) of the Premises by written notice to Landlord, such notice to be
given to Landlord within ____ days after Tenant receives notice of the taking. Tenant will not
have the right to terminate this Lease pursuant to the preceding sentence unless (a) the
business of Tenant conducted in the portion of the Premises taken cannot in Tenant’s
reasonable judgment be carried on with substantially the same utility and efficiency in the
remainder of the Premises (or any substitute space securable by Tenant pursuant to clause
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(b) hereof); and (b) Tenant cannot secure substantially similar (in Tenant’s reasonable
judgment) alternate space on the same terms and conditions as set forth in this Lease from
Landlord in the Warehouse Complex. Any notice of termination will specify the date not more
than ____ days after the giving of such notice as the date for such termination.

Section 12.2. Tenant’s Participation. Anything in this Article 12 to the contrary
notwithstanding, Tenant will have the right to prove in any condemnation proceedings and
to receive any separate award that may be made for damages to or condemnation of Tenant’s
movable trade fixtures and equipment, for moving expenses, and for its interest in this Lease
or for loss of leasehold; provided, however, that no such separate award, or any action taken
by Tenant in connection therewith, will diminish or prevent Landlord from obtaining any
award in any such proceedings. Anything in this Article 12 to the contrary notwithstanding,
in the event of a partial condemnation of the Warehouse Complex or the Premises, and if this
Lease is not terminated, Landlord will, at its sole cost and expense, restore the Premises and
Warehouse Complex to a complete architectural unit. The Base Rent provided for herein
during the period from and after the date of delivery of possession pursuant to such
proceedings to the termination of this Lease, will be reduced to a sum equal to the product of
the Base Rent provided for herein multiplied by a fraction, the numerator of which is the fair
market rent of the Premises after such taking and after the same has been restored to a
complete architectural unit, and the denominator of which is the fair market rent of the
Premises prior to such taking.

Article 13 — Surrender of Premises

Section 13.1. Surrender of Possession. On the last day of the Term, or on the sooner
termination thereof, Tenant will peaceably surrender the Premises in good condition and
repair consistent with Tenant’s duty to make repairs as herein provided. On or before the
last day of the Term, or the date of sooner termination hereof, Tenant will, at its sole cost and
expense, remove all of its property and trade fixtures and equipment from the Premises, and
all property not removed will be deemed abandoned. Tenant hereby appoints Landlord its
agent to remove all abandoned property of Tenant from the Premises upon termination of
this Lease and to cause its transportation and storage for Tenant’s benefit, all at the sole cost
and risk of Tenant. Landlord will not be liable for damage, theft, misappropriation, or loss
thereof, and Landlord will not be liable in any manner in respect thereto. Tenant will pay all
costs and expenses of such removal, transportation, and storage. Tenant will leave the
Premises in good order, condition, and repair, reasonable wear and tear and insured damage
from fire and other casualty excepted. Tenant will reimburse Landlord upon demand for any
expenses incurred by Landlord with respect to removal, transportation, or storage of
abandoned property and with respect to restoring such Premises to good order, condition,
and repair. All alterations, additions, and fixtures, other than Tenant’s trade fixtures and
equipment that have been made or installed by either Landlord or Tenant on the Premises,
will remain the property of Landlord and will be surrendered with the Premises as a part
thereof. If the Premises are not surrendered at the end of the term or sooner termination
thereof, Tenant will indemnify Landlord against loss or liability resulting from delay by
Tenant in so surrendering the Premises, including, without limitation, claims made by any
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succeeding tenants founded on such delay and any attorneys’ fees resulting therefrom.
Tenant will promptly surrender all keys for the Premises to Landlord at the place then fixed
for the payment of rent and will inform Landlord of combinations on any vaults, locks, and
safes left on the Premises.

Section 13.2. Tenant Retaining Possession. In the event Tenant remains in possession of
the Premises after expiration of this Lease, and without the execution of a new lease, but with
Landlord’s written consent, Tenant will be deemed to be occupying the Premises as a tenant
from month to month, subject to all the provisions, conditions, and obligations of this Lease
insofar as the same can be applicable to a month-to-month tenancy; provided, however, that
the Base Rent will be escalated to Landlord’s then current base rent for the Premises
according to Landlord’s then current rental rate schedule for prospective tenants. In the
event Tenant remains in possession of the Premises after expiration of this Lease, without the
execution of a new lease and without Landlord’s written consent, Tenant will be deemed to
be occupying the Premises without claim of right, and Tenant will pay Landlord for all costs
arising out of loss or liability resulting from delay by Tenant in so surrendering the Premises
as above provided and will pay as a charge for each day of occupancy an amount equal to
_____percent of the Base Rent and percent of the Additional Rent (on a daily basis) then
currently being charged by Landlord on new leases in the Warehouse Complex for space
similar to the Premises.

Article 14 — Default of Tenant

Section 14.1. Events of Default. The occurrence of any one or more of the following events
(Event of Default) will constitute a default and breach of this Lease by Tenant:

(a) Monetary Default. If Tenant fails to pay any Base Rent or Additional Rent payable
under this Lease or fails to pay any obligation required to be paid by Tenant when and as the
same will become due and payable, and such default continues for a period of ____ days after
written notice thereof given by Landlord to Tenant.

(b) Nonmonetary Default. If Tenant fails to perform any of Tenant’s nonmonetary
obligations under this Lease for a period of ____ days after written notice from Landlord;
provided that if more time is required to complete such performance, Tenant will not be in
default if Tenant commences such performance within the ___ -day period and thereafter
diligently pursues its completion. The notice required by this subsection is intended to satisfy
any and all notice requirements imposed by law on Landlord and is not in addition to any
such requirements.

(¢) Violation of Assignment or Sublet Requirements. If Tenant, by operation of law or
otherwise, violates the provisions of Article 10 hereof relating to assignment, sublease,
mortgage, or other transfer of Tenant’s interest in this Lease or in the Premises or in the
income arising therefrom.

ILLinois INsTITUTE FOR ConTINUING LEGAL EDUCATION 2—57



§2.28 ComMERCIAL LANDLORD-TENANT PRACTICE

(d) False or Misleading Representations. If Landlord discovers that any financial
statement, warranty, representation, or other information given to Landlord by Tenant, any
assignee of Tenant, any subtenant of Tenant, any successor in interest of Tenant, or any
guarantor of Tenant’s obligation hereunder, and any of them, in connection with this Lease,
was materially false or misleading when made or furnished.

(e) Environmental Default. If Tenant, by operation of law or otherwise, violates the
provisions of Section 4.8 hereof relating to compliance with environmental laws for a period
of ___ days after written notice from Landlord, or such shorter time period as is reasonable
in the event of an emergency; provided that if more time is required to complete such
performance, Tenant will not be in default if Tenant commences such performance within
the _ -day (or shorter, if applicable) period and thereafter diligently pursues its
completion. The notice required by this subsection is intended to satisfy any and all notice
requirements imposed by law on Landlord and is not in addition to any such requirements.

(f) Bankruptcy; Insolvency. If (i) Tenant makes a general assignment or general
arrangement for the benefit of creditors; (ii) a petition for adjudication of bankruptcy or for
reorganization or rearrangement is filed by Tenant and is not dismissed within ____ days or
is filed against Tenant and is not dismissed within ___ days; (iii) a trustee or receiver is
appointed to take possession of substantially all of Tenant’s assets located at the Premises or
of Tenant’s interest in the Lease and possession is not restored to Tenant within __ days;
or (iv) substantially all of Tenant’s assets located at the Premises or of Tenant’s interest in
this Lease is subjected to attachment, execution, or other judicial seizure that is not
discharged within ____ days. If a court of competent jurisdiction determines that any of the
acts described in this subsection does not constitute an Event of Default and a trustee is
appointed to take possession (or if Tenant remains a debtor-in-possession) and such trustee
or Tenant transfers Tenant’s interest hereunder, then Landlord will receive, as Additional
Rent, the difference between the Rent (or any other consideration) paid in connection with
such assignment or sublease and the Rent payable by Tenant hereunder. As used in this
subsection, the term “Tenant” will also mean any guarantor of Tenant’s obligations under
this Lease. If any such Event of Default will occur, Landlord, at any time during the
continuance of any such Event of Default, may give written notice to Tenant, stating that this
Lease will expire and terminate on the date specified in such notice. Upon the date specified
in such notice, this Lease, and all rights of Tenant under this Lease, including all rights of
renewal whether exercised or not, will expire and terminate, or in the alternative, or in
addition to the foregoing remedy, Landlord may assert and have the benefit of any other
remedy allowed herein, at law, or in equity.

Section 14.2. Landlord’s Remedies. Upon the occurrence of an Event of Default by Tenant,
and at any time thereafter, with or without notice or demand and without limiting Landlord
in the exercise of any right or remedy that Landlord may have, Landlord will be entitled to
the rights and remedies set forth below.

(a) Termination of Possession. Upon the occurrence of an Event of Default by Tenant,
Landlord will have the right to terminate Tenant’s right to possession of the Premises by any
lawful means, in which case this Lease will terminate and Tenant will immediately surrender
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possession of the Premises to Landlord. In such event, Landlord will have the immediate right
to reenter and remove all persons and property, and such property may be removed and
stored in a public warehouse or elsewhere at the cost of and for the account of Tenant, all
without service of notice or resort to legal process and without being deemed guilty of
trespass, or becoming liable for any loss or damage that may be occasioned thereby. In the
event that Landlord will elect so to terminate this Lease, then Landlord will be entitled to
recover from Tenant all damages incurred by Landlord by reason of Tenant’s default,
including

(i) the equivalent of the amount of the Base Rent and Additional Rent that would be
payable under this Lease by Tenant if this Lease were still in effect; less

(ii) the net proceeds of any reletting effected pursuant to the provisions of this Section
14.2 after deducting all of Landlord’s reasonable expenses in connection with such
reletting, including without limitation all repossession costs, brokerage commissions,
legal expenses, reasonable attorneys’ fees and costs, alteration costs, and expenses of
preparation of the Premises, or any portion thereof, for such reletting.

Tenant will pay such current damages in the amount determined in accordance with the
terms of this Section 14.2 as set forth in a written statement thereof from Landlord to Tenant
(Deficiency). Such payments will be made to Landlord in monthly installments on the days
on which the Rent would have been payable under this Lease if this Lease were still in effect,
and Landlord will be entitled to recover from Tenant each monthly installment of the
Deficiency as the same will arise.

(b) Damages. At any time after an Event of Default and termination of this Lease,
whether or not Landlord will have collected any monthly Deficiency as set forth in this Section
14.2, Landlord will be entitled to recover from Tenant, and Tenant will pay to Landlord, on
demand, as and for final damages for Tenant’s default, an amount equal to the difference
between the then present worth of the aggregate of the Base Rent and Additional Rent and
any other charges to be paid by Tenant hereunder for the unexpired portion of the Term
(assuming this Lease had not been so terminated), and the then present worth of the then
aggregate fair and reasonable fair market rent of the Premises for the same period. In the
computation of present worth, a discount at the rate of _ percent per annum will be
employed. If the Premises, or any portion thereof, will be relet by Landlord for the unexpired
Term, or any part thereof, before presentation of proof of such damages to any court,
commission, or tribunal, the amount of Rent reserved upon such reletting will, prima facie,
be the fair and reasonable fair market rent for the part or the whole of the Premises so relet
during the term of the reletting. Nothing herein contained or contained in this Section 14.2
will limit or prejudice the right of Landlord to prove and obtain, as damages by reason of
such expiration or termination, an amount equal to the maximum allowed by any statute or
rule of law in effect at the time when, and governing the proceedings in which, such damages
are to be proved, regardless of whether such amount be greater, equal to, or less than the
amount of the difference referred to above.
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(¢) Reentry and Removal. Upon the occurrence of an Event of Default by Tenant,
Landlord will also have the right, with or without terminating this Lease, to reenter the
Premises to remove all persons and property from the Premises. Such property may be
removed and stored in a public warehouse or elsewhere at the cost of and for the account of
Tenant. If Landlord elects to reenter the Premises, Landlord will not be liable for damages
by reason of such reentry.

(d) No Termination; Recovery of Rent. If Landlord does not elect to terminate this Lease
as provided in this Section 14.2, then Landlord may, from time to time, recover all Rent as it
becomes due under this Lease. At any time thereafter, Landlord may elect to terminate this
Lease and to recover damages to which Landlord is entitled.

(e) Reletting the Premises. In the event that Landlord should elect to terminate this Lease
and to relet the Premises, it may execute any new lease in its own name. Tenant hereunder
will have no right or authority whatsoever to collect any Rent from such Tenant. The
proceeds of any such reletting will be applied as follows:

(i) first, to the payment of any indebtedness other than Rent due hereunder from
Tenant to Landlord, including without limitation storage charges or brokerage
commissions owing from Tenant to Landlord as the result of such reletting;

(ii) second, to the payment of the costs and expenses of reletting the Premises, including
alterations and repairs that Landlord, in its sole and absolute discretion, deems
reasonably necessary and advisable and reasonable attorneys’ fees incurred by
Landlord in connection with the retaking of the Premises and such reletting;

(iii) third, to the payment of Rent and other charges due and unpaid hereunder; and

(iv) fourth, to the payment of future Rent and other damages payable by Tenant under
this Lease.

The parties hereto will, and they hereby do, waive trial by jury in any action, proceeding,
or counterclaim brought by either of the parties hereto against the other on any matters
whatsoever arising out of, or in any way connected with, this Lease, the relationship of
Landlord and Tenant, Tenant’s use or occupancy of the Premises and/or Warehouse
Complex, and/or claim or injury or damage. In the event Landlord commences any
proceeding to enforce this Lease or the Landlord-Tenant relationship between the parties or
for nonpayment of Rent (of any nature whatsoever) or additional moneys due Landlord from
Tenant under this Lease, Tenant will not interpose any counterclaim of whatever nature or
description in any such proceedings. In the event Tenant must, because of applicable court
rules, interpose any counterclaim or other claim against Landlord in such proceedings,
Landlord and Tenant covenant and agree that, in addition to any other lawful remedy of
Landlord, upon motion of Landlord, such counterclaim or other claim asserted by Landlord
will be severed out of the proceeding instituted by Landlord (and, if necessary, transferred to
a court of different jurisdiction), and the proceedings instituted by Landlord may proceed to
final judgment separately and apart from and without consolidation with or reference to the
status of each counterclaim or any other claim asserted by Tenant.
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Section 14.3. Written Notice of Termination Required. Landlord will not be deemed to have
terminated this Lease and Tenant’s right to possession of the leasehold or the liability of
Tenant to pay Rent thereafter to accrue or its liability for damages under any of the
provisions hereof, unless Landlord will have notified Tenant in writing that it has so elected
to terminate this Lease. Tenant covenants that the service by Landlord of any notice pursuant
to the applicable unlawful detainer statutes of the state in which the Warehouse Complex is
located and Tenant’s surrender of possession pursuant to such notice will not (unless
Landlord elects to the contrary at the time of, or at any time subsequent to the service of,
such notice, and such election be evidenced by a written notice to Tenant) be deemed to be a
termination of this Lease or of Tenant’s right to possession thereof.

Section 14.4. Remedies Cumulative; No Waiver. All rights, options, and remedies of
Landlord contained in this Lease will be construed and held to be cumulative, and no one of
them will be exclusive of the other. Landlord will have the right to pursue any one or all of
such remedies or any other remedy or relief that may be provided by law whether or not
stated in this Lease. No waiver by Landlord of a breach of any of the terms, covenants, or
conditions of this Lease by Tenant will be construed as or held to be a waiver of any
succeeding or preceding breach of the same or any other term, covenant, or condition therein
contained. No waiver of any default of Tenant hereunder will be implied from any omission
by Landlord to take any action on account of such default if such default persists or is
repeated, and no express waiver will affect default other than as specified in such waiver. The
consent or approval by Landlord to or of any act by Tenant requiring Landlord’s consent or
approval will not be deemed to waive or render unnecessary Landlord’s consent to or
approval of any subsequent similar acts by Tenant.

Section 14.5. Legal Costs. Tenant will reimburse Landlord, upon demand, for any costs
or expenses incurred by Landlord in connection with any breach or default of Tenant under
this Lease, regardless of whether suit is commenced or judgment entered. Such costs will
include, without limitation, legal fees and costs incurred for the negotiation of a settlement,
enforcement of rights, or otherwise. Furthermore, if any action for breach of or to enforce
the provisions of this Lease is commenced, the court in such action will award to the party in
whose favor a judgment is entered a reasonable sum as attorneys’ fees and costs. Such
attorneys’ fees and costs will be paid by the losing party in such action. Tenant will also
indemnify Landlord against and hold Landlord harmless from all costs, expenses, demands,
and liability incurred by Landlord if Landlord becomes or is made a party to any claim or
action (a) instituted by Tenant, or by any third party against Tenant; (b) for foreclosure of
any lien for labor or material furnished to or for Tenant or such other person; (c) otherwise
arising out of or resulting from any act or transaction of Tenant or such other person; or (d)
necessary to protect Landlord’s interest under this Lease in a bankruptcy proceeding, or
other proceeding under Title 11 of the United States Code, as amended. Tenant will defend
Landlord against any such claim or action at Tenant’s expense with counsel reasonably
acceptable to Landlord, or at Landlord’s election, Tenant will reimburse Landlord for any
legal fees or costs incurred by Landlord in any such claim or action.

Section 14.6. Waiver of Damages for Reentry. To the extent that Landlord complies with
all applicable law, Tenant hereby waives all claims for damages that may be caused by

ILLinois INsTITUTE FOR ConTINUING LEGAL EDUCATION 2—61



§2.28 ComMERCIAL LANDLORD-TENANT PRACTICE

Landlord’s reentering and taking possession of the Premises or removing and storing the
property of Tenant as permitted under this Lease, and will save Landlord harmless from all
losses, costs, or damages occasioned Landlord thereby. No such reentry will be considered or
construed to be a forcible entry by Landlord.

Article 15 — Subordination/Estoppel

Section 15.1. Lease Subordinate. This Lease will be subject and subordinate to any
mortgage, deed of trust, or ground lease now or hereafter placed on the Premises, the
Warehouse Complex, the Property, or any portion thereof by Landlord, or its successors or
assigns, and to amendments, replacements, renewals, and extensions thereof. Tenant agrees
at any time hereafter, upon demand, to execute and deliver any instruments, releases, or other
documents that may be reasonably required for the purpose of subjecting and subordinating
this Lease, as above provided, to the lien of any such mortgage, deed of trust, or ground lease.
Itis agreed, nevertheless, that as long as Tenant is not in default in the payment of Base Rent
or Additional Rent, or the payment of other charges to be paid by Tenant under this Lease,
or the performance of all covenants, agreements, and conditions to be performed by Tenant
under this Lease, then there will be no interference with Tenant’s right to quiet enjoyment
under this Lease, or with the right of Tenant to continue to occupy the Premises and to
conduct its business thereon, in accordance with the terms of this Lease, as against any lessor,
lessee, mortgagee, or trustee, or their respective successors or assigns. At Tenant’s request,
Landlord will request that any Mortgagee enter into with Tenant a commercially reasonable
form of subordination, non-disturbance, and attornment agreement that is consistent with
the terms of this Section 15.1.

Section 15.2. Attornment. The above subordination provisions will be effective without the
necessity of the execution and delivery of any further instruments on the part of Tenant to
effect such subordination. Notwithstanding anything hereinabove contained in this Article
15, in the event the holder of any mortgage, deed of trust, or ground lease will at any time
elect to have this Lease constitute a prior and superior lien to its mortgage, deed of trust, or
ground lease, then, and in such event, upon any such holder or landlord notifying Tenant to
that effect in writing, this Lease will be deemed prior and superior in lien to such mortgage,
deed of trust, or ground lease, whether this Lease is dated prior or subsequent to the date of
such mortgage, deed of trust, or ground lease, and Tenant will execute such attornment
agreement as may be reasonably requested by such holder.

Section 15.3. Tenant’s Notice of Default. Tenant agrees, provided the mortgagee, ground
lessor, trust deed holder, or other secured party under any mortgage, ground lease, deed of
trust, or other security instrument (Mortgagee) will have notified Tenant in writing (by way
of a notice of assignment of lease or otherwise) of its address, Tenant will give such Mortgagee,
simultaneously with delivery of notice to Landlord, by registered or certified mail, a copy of
any such notice of default served on Landlord. Tenant further agrees that such Mortgagee
will have the right to cure any alleged default during the same period that Landlord has to
cure such default.
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Section 15.4. Estoppel Certificates. Tenant agrees from time to time upon not less
than ___ days’ prior written request by Landlord to deliver to Landlord a statement in
writing certifying (a) that this Lease is unmodified and in full force and effect (or if there have
been modifications that the Lease as modified is in full force and effect and stating the
modifications); (b) the dates to which the Rent and other charges have been paid; (c) that
Landlord is not in default in any provision of this Lease or, if in default, the nature thereof
specified in detail; (d) the amount of monthly rental currently payable by Tenant; (e) the
amount of any prepaid rent; and (f) such other matters as may be reasonably requested by
Landlord or any mortgagee or prospective purchaser of the Warehouse Complex.

If Tenant does not deliver such statement to Landlord within such __ -day period,
Landlord and any prospective purchaser or encumbrancer of the Premises or the Warehouse
Complex may conclusively presume and rely on the following facts: (a) that the terms and
provisions of this Lease have not been changed except as otherwise represented by Landlord;
(b) that this Lease has not been canceled or terminated and is in full force and effect, except
as otherwise represented by Landlord; (c) that the current amounts of the Base Rent are as
represented by Landlord; (d) that there have been no subleases or assignments of the Lease;
(e) that not more than one month’s Base Rent or other charges have been paid in advance;
and (f) that Landlord is not in default under the Lease. In such event, Tenant will be estopped
from denying the truth of such facts.

Article 16 — Miscellaneous

Section 16.1. Time Is of the Essence. Time is of the essence with respect to the performance
of every provision of this Lease in which time of performance is a factor.

Section 16.2. Memorandum of Lease. No memorandum of this Lease may be recorded by
Tenant without the prior written consent of Landlord.

Section 16.3. Joint and Several Liability. All parties signing this Lease as Tenant will be
jointly and severally liable for all obligations of Tenant.

Section 16.4. Fees of Landlord’s Broker. Upon the execution and delivery of this Lease,
the Landlord shall pay a real estate commission to its Broker, as specified in a separate
written agreement between the Landlord and its Broker. The Landlord’s Broker shall pay
an appropriate portion of its commission to Tenant’s Broker, if such is specified in the
agreement between the Tenant’s Broker and the Landlord’s Broker.

Section 16.5. No Other Brokers. Tenant represents that Tenant has dealt directly with and
only with and (collectively “Broker”), as brokers, in connection
with this Lease, and that insofar as Tenant knows, no other broker negotiated or participated
in negotiations of this Lease or submitted or showed the Premises or is entitled to any
commission in connection therewith. Landlord agrees to indemnify, defend, and hold
harmless Tenant, and Tenant’s successors and assigns, with respect to any claim by Broker,
any person or entity claiming to have been engaged by either or both of Broker or anyone
claiming by, through, or under Landlord, so as to become entitled to any such fee or
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commission. Tenant agrees to indemnify, defend, and hold harmless Landlord, and
Landlord’s successors and assigns, with respect to any claim by any person or entity, other
than Broker, claiming to have been engaged by Tenant, or by anyone (again, other than
Broker) claiming by, through, or under Tenant, so as to become entitled to any such fee or
commission.

Section 16.6. Notices. All notices, demands, and requests will be in writing and will be
effectively served by forwarding such notice, demand, or request by certified or registered

mail, postage prepaid, or by commercial overnight courier service addressed as follows:

(a) If addressed to Tenant prior to the Commencement Date:

Attn:

with a copy to:

Attn: , Esq.

(b) If addressed to Landlord:

Attn:

or at such other address as Landlord and Tenant may hereafter designate by written notice.
The effective date of all notices will be the time of mailing such notice or the date of delivery
to a commercial overnight courier service. All notices and demands delivered by a party’s
attorney on a Party’s behalf shall be deemed to have been delivered by that Party.

Section 16.7. Landlord’s Agent. All rights and remedies of Landlord under this Lease or
that may be provided by law may be executed by Landlord in its own name individually, or
in the name of its agent, and all legal proceedings for the enforcement of any such rights or
remedies, including those set forth in Article 14 hereof, may be commenced and prosecuted
to final judgment and execution by Landlord in its own name or in the name of its agent.

Section 16.8. Quiet Possession. Landlord covenants and agrees that Tenant, upon paying
the Base Rent, Additional Rent, and other charges herein provided for and observing and
keeping the covenants, agreements, and conditions of this Lease on its part to be kept and
performed, will lawfully and quietly hold, occupy, and enjoy the Premises during the Term.
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Section 16.9. Successors and Assigns. The covenants and agreements herein contained will
bind and inure to the benefit of the Landlord, its successors and assigns, and Tenant and its
permitted successors and assigns.

Section 16.10. Severability. If any term or provision of this Lease will to any extent be held
invalid or unenforceable, the remaining terms and provisions of this Lease will not be affected
thereby, but each term and provision of this Lease will be valid and enforced to the fullest
extent permitted by law. This Lease will be construed and enforced in accordance with the
laws of the state in which the Premises are located.

Section 16.11. No Abandonment or Waste. Tenant covenants not to do or suffer any waste
or damage or disfigurement or injury to the Premises or Warehouse Complex.

Section 16.12. Transfers by Landlord. The term “Landlord” as used in this Lease as far as
covenants or obligations on the part of Landlord are concerned will be limited to mean and
include only the owner or owners of the Warehouse Complex at the time in question, and in
the event of any transfer or transfers or conveyances, the then grantor will be automatically
freed and released from all personal liability accruing from and after the date of such transfer
or conveyance as respects the performance of any covenant or obligation on the part of
Landlord contained in this Lease to be performed, it being intended hereby that the covenants
and obligations contained in this Lease on the part of Landlord will be binding on the
Landlord, and its successors and assigns, only during and in respect to their respective
successive periods of ownership.

In the event of a sale or conveyance by Landlord of the Warehouse Complex or any part
of the Warehouse Complex, the same will operate to release Landlord from any future
liability upon any of the covenants or conditions herein contained, and in such event Tenant
agrees to look solely to the responsibility of the successor in interest of Landlord in and to
this Lease. This Lease will not be affected by any such sale or conveyance, and Tenant agrees
to attorn to the purchaser or grantee, which will be personally obligated on this Lease only
as long as it is the owner of Landlord’s interest in and to this Lease.

Section 16.13. Delivery of Documents and Information. Tenant will, without charge to
Landlord, at any time and from time to time within __ days after written request by
Landlord, deliver to Landlord (a) a current version of the form of letter attached hereto as
Exhibit C regarding the then current financial status of Tenant and the Guarantor (defined
in Section 16.31 below), which letter will be signed by Tenant’s then current auditor; and (b)
a written statement from the Guarantor that (i) the Guaranty (defined in Section 16.31 below)
is unmodified and is in full force and effect (or if there have been modifications, that the
Guaranty as modified is in full force and effect and stating the modifications), (ii) that the
Guarantor has no claims against Landlord or defenses under the Guaranty, and (iii) such
other factual matters as may be reasonably requested by Landlord or any mortgagee or
prospective purchaser of the Warehouse Complex.

Section 16.14. Jury Trial Waiver. TENANT AND LANDLORD VOLUNTARILY,
KNOWINGLY, AND INTENTIONALLY WAIVE TRIAL BY JURY IN ANY
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PROCEEDING OR ACTION BROUGHT BY EITHER TENANT OR LANDLORD IN ANY
MATTER ARISING FROM THE LEASE, THE PARTIES’ RELATIONSHIP, TENANT’S
USE OR OCCUPANCY OF THE PREMISES, OR ANY CLAIM OF DAMAGE OR
INJURY.

Section 16.15. Prevailing Party. If either Party brings a proceeding or action involving the
Premises to declare the rights hereunder or enforce the Terms hereof, and such initiating
party is determined to be the Prevailing Party in any action, proceeding, or appeal thereon,
then such initiating party shall be entitled to receive reasonable attorneys’ fees.

Section 16.16. Headings. The marginal or topical headings of the several articles and
sections are for convenience only and do not define, limit, or construe the contents of such
articles and sections.

Section 16.17. Written Agreement. All preliminary negotiations are merged into and
incorporated in this Lease.

Section 16.18. Modifications or Amendments. This Lease can be modified or amended only
by an agreement in writing signed by the parties hereto. No receipt of money by Landlord
from Tenant or any other person after termination of this Lease or after the service of any
notice or after the commencement of any suit or after final judgment for possession of the
Premises will reinstate, continue, or extend the Term or affect any such notice, demand, or
suit, or imply consent for any action for which Landlord’s consent is required, unless
specifically agreed to in writing by Landlord. Any amounts received by Landlord may be
allocated to any specific amounts due from Tenant to Landlord as Landlord determines.

Section 16.19. Landlord Control. Landlord will have the right to close any portion of the
building area or land area to the extent as may, in Landlord’s reasonable opinion, be
necessary to prevent a dedication thereof or the accrual of any rights to any person or the
public therein. Landlord will at all times have full control, management, and direction of the
Warehouse Complex, subject to the rights of Tenant in the Premises, and Landlord reserves
the right at any time and from time to time to reduce, increase, enclose, or otherwise change
the size, number, and location of buildings, layout, and nature of the Warehouse Complex;
to construct additional buildings and additions to any building; to create additional rentable
areas through use and/or enclosure of common areas, or otherwise; to place signs on the
Warehouse Complex; and to change the name, address, number, or designation by which the
Warehouse Complex is commonly known. Landlord will use commercially reasonable efforts
in exercising its rights under this Section 16.19 to not materially interfere with Tenant’s
normal use of or access to the Premises in connection therewith.

Section 16.20. Utility Easement. Tenant will permit Landlord (or its designees) to erect,
use, maintain, replace, and repair pipes, cables, conduits, plumbing, vents, and telephone,
electric, and other wires or other items, in, to, and through the Premises, as and to the extent
that Landlord may now or hereafter deem necessary or appropriate for the proper operation
and maintenance of the Warehouse Complex.
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Section 16.21. Not Binding Until Properly Executed. Employees or agents of Landlord have
no authority to make or agree to make a lease or other agreement or undertaking in
connection herewith. The submission of this document for examination does not constitute an
offer to lease, or a reservation of, or option for, the Premises. This document becomes effective
and binding only upon the execution and delivery hereof by the proper officers of Landlord
and by Tenant. Tenant confirms that Landlord and its agents have made no representations
or promises with respect to the Premises or the making of or entry into this Lease except as
in this Lease expressly set forth, and agrees that no claim or liability will be asserted by
Tenant against Landlord for, and Landlord will not be liable by reason of, breach of any
representations or promises not expressly stated in this Lease. This Lease, except for the
Warehouse Complex Rules and Regulations, in respect to which this Section 16.21 will
prevail, can be modified or altered only by agreement in writing between Landlord and
Tenant, and no act or omission of any employee or agent of Landlord will alter, change, or
modify any of the provisions hereof.

Section 16.22. Warehouse Rules and Regulations. Tenant will perform, observe, and
comply with the Warehouse Rules and Regulations of the Warehouse Complex, a copy of
which is attached hereto and made a part hereof as Exhibit B, with respect to the safety, care,
and cleanliness of the Premises and the Warehouse Complex, and the preservation of good
order thereon (Rules and Regulations). Upon written notice thereof to Tenant, Tenant will
perform, observe, and comply with any changes, amendments, or additions thereto, as from
time to time will be established and deemed advisable by Landlord for tenants of the
Warehouse Complex. Landlord will not be liable to Tenant for any failure of any other tenant
or tenants of the Warehouse Complex to comply with the Rules and Regulations. Landlord
will enforce the Rules and Regulations in a uniform and nondiscriminatory manner
regarding the tenants in the Warehouse Complex.

Section 16.23. Compliance with Laws and Recorded Covenants. Tenant will not use the
Premises in any way, or permit anything to be done in or about the Premises, that will conflict
with any law, statute, ordinance, or governmental rule or regulation now in force or that may
hereafter be enacted or promulgated. Tenant will, at its sole cost and expense, promptly
comply with all laws, statutes, ordinances, and governmental rules and regulations now in
force or that may hereafter be in force, and with the requirements of any fire insurance
underwriters or other similar body now or hereafter constituted relating to or affecting the
condition, use, or occupancy of the Premises. Tenant will use the Premises and comply with
any recorded covenants, conditions, and restrictions affecting the Premises and the
Warehouse Complex as of the commencement of the Lease or that are recorded during the
Term.

Section 16.24. Tenant Obligations Survive Termination. All obligations of Tenant
hereunder not fully performed as of the expiration or earlier termination of the Term will
survive the expiration or earlier termination of the term hereof, including without limitation
all payment obligations with respect to Operating Expenses and Real Estate Taxes and all
obligations concerning the condition of the Premises.
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Section 16.25. Time Period for Tenant Claims. Any claim that Tenant may have against
Landlord for default in performance of any of the obligations herein contained to be kept and
performed by Landlord will be deemed waived unless such claim is asserted by written notice
thereof to Landlord within _____ days of commencement of the alleged default or of accrual
of the cause of action and unless suit be brought thereon within _ months subsequent to
the accrual of such cause of action.

Section 16.26. Tenant’s Waiver. Tenant agrees to look solely to Landlord’s interest in the
Warehouse Complex, and to any insurance, condemnation, or sales proceeds relating thereto,
for the recovery of any judgment from Landlord, it being agreed that neither Landlord nor,
if Landlord is a partnership, any of its partners, whether general or limited, nor, if Landlord
is a corporation, any of its directors, officers, or shareholders, will ever be personally liable
for any such judgment.

Section 16.27. Tenant Authorization. Tenant will furnish to Landlord, promptly upon
demand, a corporate resolution, proof of due authorization of partners, or other appropriate
documentation reasonably requested by Landlord evidencing the due authorization of
Tenant to enter into this Lease.

Section 16.28. No Partnership or Joint Venture. This Lease will not be deemed or
construed to create or establish any relationship or partnership or joint venture or similar
relationship or arrangement between Landlord and Tenant hereunder.

Section 16.29. Tenant’s Obligation To Pay Miscellaneous Taxes. Tenant will pay, prior to
delinquency, all taxes assessed or levied on its occupancy of the Premises, or on the trade
fixtures, furnishings, equipment, and all other personal property of Tenant located in the
Premises, and when possible, Tenant will cause such trade fixtures, furnishings, equipment,
and other personal property to be assessed and billed separately from the property of
Landlord. In the event any or all of Tenant’s trade fixtures, furnishings, equipment, or other
personal property, or Tenant’s occupancy of the Premises, will be assessed and taxed with
the property of Landlord, Tenant will pay to Landlord its share of such taxes within
days after delivery to Tenant by Landlord of a statement in writing setting forth the amount
of such taxes applicable to Tenant’s personal property.

Section 16.30. Prohibited Signs. Tenant will not place, or permit to be placed or
maintained, on any exterior door, wall, or window of the Premises any sign, awning or
canopy, or advertising matter or other thing of any kind, and will not place or maintain any
decoration, lettering, or advertising matter on the glass of any window or door, or that can
be seen through the glass, of the Premises except as specifically approved in writing by
Landlord. Tenant further agrees to maintain such sign, awning, canopy, decoration, lettering,
advertising matter, or thing as may be approved in good condition and repair at all times.
Tenant agrees at Tenant’s sole cost that any Tenant sign will be maintained in strict
conformance with Landlord’s sign criteria, if any, as to design, material, color, location, size,
letter style, and method of installation.

2 —68 WWW.IICLE.COM



INDusTRIAL WAREHOUSE LEASES §2.28

Tenant will be permitted one identification sign on the [north] elevation of the Building in
close proximity to the primary business entrance to the Premises and one identification sign
on the common monument sign for the Property, all of which signage will be subject to
Landlord’s prior written consent as to design, material, color, location, size, letter style, and
method of installation (which consent will not be unreasonably withheld) and otherwise
comply with the requirements of this Lease and will comply with all laws, statutes, codes,
ordinances, rules, and regulations (including without limitation those of the City of

, the State of Illinois, and the Park Association). Landlord will provide a power
feed to Tenant’s identification sign on the elevation of the Building described above.

Section 16.31. Guaranty. The timely performance of all Tenant’s duties and obligations
under this Lease is secured, in part, by a Guaranty from ,a
corporation (Guarantor), which Guaranty is in the form attached hereto as Exhibit D
(Guaranty).

Section 16.32. Governing Law. This Lease is governed by, and must be interpreted under,
the internal laws of the State of Illinois.

Section 16.33. Parking. Subject to this Section 16.33, Landlord will make available on the
Property a parking area or areas, as generally designated on Exhibit A-1, attached hereto,
for the exclusive use of Tenant, and its employees and invitees, which parking areas will
consist of not less than automobile parking spaces. Such parking areas and the use
thereof will be subject to applicable, laws, statutes, codes, ordinances, rules, and regulations
(including those of the City of , the State of Illinois, and the Park Association),
and such reasonable rules and regulations as Landlord may from time to time institute.
Landlord reserves the right to designate areas of the appurtenant parking facilities where
tenants in the Warehouse Complex, and their respective agents, contractors, employees,
invitees, or licensees, will park, and may exclude Tenant, and its agents, contractors,
employees, invitees, or licensees, from parking in other areas as designated by Landlord.
Notwithstanding anything in this Section 16.33 to the contrary, Landlord will not be liable to
Tenant for the failure of any tenant or other person or entity, or their respective agents,
contractors, employees, invitees, or licensees, to abide by Landlord’s designations or
restrictions regarding parking.

Section 16.34. Exhibits. The following are made a part hereof, with the same force and
effect as if specifically set forth herein:

Site Plan — Exhibit A-1
Outline Specifications and Space Plan Materials — Exhibit A-2
Description of Issued for Construction Plans — Exhibit A-3

Milestone Dates — Exhibit A-4
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Warehouse Rules and Regulations — Exhibit B
Letter as to Financial Status of Tenant and Guarantor — Exhibit C
Form of Guaranty — Exhibit D

In witness whereof, the parties have executed this Lease as of the day and year first above
written.

Landlord:

,a

By:
Its:

Tenant:

,a

By:
Its:

Exhibit A-1 — Site Plan
[to be attached in accordance with lease]
Exhibit A-2 — Outline Specifications and Space Plan Materials
[to be attached in accordance with lease]
Exhibit A-3 — Description of Issued for Construction Plans

[to be attached in accordance with lease]
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Exhibit A-4 — Milestone Dates

Activity Milestone Date Responsible Party
Execution of Lease Landlord and Tenant
Commencement of Permit Landlord

Plans

Submission of Final Tenant

Racking Plan by Tenant to

Landlord

Completion of Permit Plans Landlord

Submission for Building Landlord

Permit

Approval of Issued for Tenant

Construction Plans

Obtaining of Building Landlord

Permit

Construction Landlord
Commencement

Commencement of Landlord and Tenant
Pre-Commencement Date

Access

Commencement Date Not Applicable

Exhibit B— Warehouse Rules and Regulations

1. Any sign, lettering, picture, notice, or advertisement installed on or in any part of the
Premises and visible from the exterior of the Building, or visible from the exterior Premises,
will be installed at Tenant’s sole cost and expense, and in such manner, character, and style
as Landlord may approve in writing. Anything herein to the contrary notwithstanding,
approval as to signs will be subject to Landlord’s approval, which may be withheld in
Landlord’s sole and absolute discretion. In the event of a violation of the foregoing by Tenant,
Landlord may remove the same without any liability and may charge the expense incurred
by such removal to Tenant.

2. No awning or other projection will be attached to the outside walls of the Building.
No curtains, blinds, shades, or screens visible from the exterior of the Building, or visible
from the exterior of the Premises, will be attached to or hung in, or used in connection with,
any window or door of the Premises without the prior written consent of Landlord. Such
curtains, blinds, shades, screens, or other fixtures must be of a quality, type, design, and color,
and attached in the manner, approved by Landlord.

3. Tenant, and its servants, employees, customers, invitees, and guests, will not obstruct
sidewalks, entrances or passages, corridors, vestibules, halls, or stairways, in and about the
Warehouse Complex, that are used in common with other tenants and their servants,
employees, customers, guests, and invitees and that are not a part of the Premises of Tenant.
Tenant will not place objects against glass partitions or doors or windows that would be
unsightly from the Building corridors or from the exterior of the Building and will promptly
remove any such objects upon notice from Landlord.
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4. Tenant will not waste electricity, water, or air-conditioning furnished by Landlord, if
any, and will cooperate fully with Landlord to ensure the most effective operation of the
Building’s heating and air-conditioning systems.

5. Tenant assumes full responsibility for protecting its space from theft, robbery, and
pilferage, which includes keeping doors locked and other means of entry to the Premises
closed and secured after normal business hours.

6. Subject to Section 4.8 of the Lease, in no event will Tenant bring into the Warehouse
Complex inflammables, such as gasoline, kerosene, naphtha, and benzene, or explosives or
any other article of intrinsically dangerous nature. If, by reason of the failure of Tenant to
comply with the provisions of this paragraph, any insurance premium for all or any part of
the Warehouse Complex will at any time be increased, Tenant will make immediate payment
of the whole of the increased insurance premium, without waiver of any of Landlord’s other
rights at law or in equity for Tenant’s breach of this Lease.

7. Tenant will comply with all applicable federal, state, and municipal laws, ordinances,
regulations, and building rules and will not directly or indirectly make any use of the
Premises that may be prohibited by any of the foregoing or that may be dangerous to persons
or property or may increase the cost of insurance or require additional insurance coverage.

8. Landlord will have the right to prohibit any advertising by Tenant that in Landlord’s
reasonable opinion tends to impair the reputation of the Warehouse Complex or its
desirability as a warehouse complex for warehouse use, and upon written notice from
Landlord, Tenant will refrain from or discontinue such advertising.

9. The Premises will not be used for cooking (as opposed to heating of food), lodging, or
sleeping, or for any immoral or illegal purpose.

10. Tenant and Tenant’s servants, employees, agents, visitors, and licensees will observe
faithfully and comply strictly with the foregoing rules and regulations and such other and
further appropriate rules and regulations as Landlord or Landlord’s agent may from time to
time adopt. Reasonable notice of any additional rules and regulations will be given in such
manner as Landlord may reasonably elect.

11. Unless expressly permitted by Landlord, no additional locks or similar devices will be
attached to any door or window, and no keys other than those provided by Landlord will be
made for any door. If more than two keys for one lock are desired by Tenant, Landlord may
provide the same upon payment by Tenant. Upon termination of this Lease or of Tenant’s
possession, Tenant will surrender all keys of the Premises and will explain to Landlord all
combination locks on safes, cabinets, and vaults.

12. Tenant will not (a) make excessive noises, (b) cause disturbances or vibrations, (c) use
or operate any electrical or mechanical devices that emit excessive sound or other waves or
disturbances, (d) create obnoxious odors, or (e) conduct any business or activity, any of which
of the foregoing either may be offensive to or contaminate any products of the other tenants
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and occupants of the Warehouse Complex, or may interfere with the operation of any device,
equipment, radio, television broadcasting, or reception from within the Building or
elsewhere. Furthermore, Tenant will not place or install any projections, antennae, aerials,
or similar devices inside or outside the Premises or on the Building.

13. Any carpeting cemented down by Tenant will be installed with a releasable adhesive.
In the event of a violation of the foregoing by Tenant, Landlord may charge the expense
incurred for removal to Tenant.

14. The water and wash closets, drinking fountains, and other plumbing fixtures will not
be used for any purpose other than those for which they were constructed, and no sweepings,
rubbish, rags, coffee grounds, or other substances will be thrown therein. All damages
resulting from any misuse of the fixtures will be borne by Tenant who, or those servants,
employees, agents, visitors, or licensees, will have caused the same. No person will waste water
by interfering or tampering with the faucets or otherwise.

15. No electrical circuits for any purpose will be brought into the leased premises without
Landlord’s written permission specifying the manner in which same may be done. Tenant
will not overload any utilities serving the Premises.

16. No bicycle or other vehicle (other than customary forklifts, mechanized floor
sweepers, and other such vehicles customarily used in a warehouse/distribution facility), and
no dog or other animal will be allowed in the Building (except for service animals, as required
to comply with legal requirements).

17. Tenant will not throw anything out the door or windows, or down any passageways
or elevator shafts.

18. All loading, unloading, receiving, or delivery of goods and supplies, and disposal of
garbage or refuse, will be made only through entryways and freight elevators provided for
such purposes and indicated by Landlord. Tenant will be responsible for any damage to the
Warehouse Complex or property of its employees or others and injuries sustained by any
person whomsoever resulting from the use or moving of such articles in or out of the Premises,
and will make all repairs and improvements required by Landlord or governmental
authorities in connection with the use or moving of such articles.

19. All safes, racks, equipment, or other heavy articles will be carried in or out of the
Premises only at such time and in such manner as will be prescribed in writing by Landlord,
and Landlord will in all cases have the right to specify the proper position of any such safes,
racks, equipment, or other heavy articles, which will be used by Tenant only in a manner that
will not interfere with or cause damage to the Premises or the Building in which they are
located, or to the other tenants or occupants of the Warehouse Complex. Tenant will be
responsible for any damage to the Warehouse Complex or the property of its employees or
others and injuries sustained by any person whomsoever resulting from the use or moving of
such articles in or out of the Premises, and will make all repairs and improvements required
by Landlord or governmental authorities in connection with the use or moving of such
articles.
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20. Canvassing, soliciting, and peddling in or about the Warehouse Complex are
prohibited, and each Tenant will cooperate to prevent the same.

21. In case of invasion, mob, riot, public excitement, or other commotion, Landlord
reserves the right to prevent access to the Warehouse Complex during the continuance
thereof by closing the doors or otherwise, for the safety of the tenants or the protection of the
Warehouse Complex and the property therein. Landlord will in no case be liable for damages
for any error or other action taken with regard to the admission to or exclusion from the
Warehouse Complex of any person or entity.

22. Wherever in these Warehouse Rules and Regulations the word “Tenant” occurs, it is
understood and agreed that it will mean Tenant’s associates, agents, clerks, servants, and
visitors. Wherever the word “Landlord” occurs, it is understood and agreed that it will mean
Landlord’s assigns, agents, clerks, servants, and visitors.

23. Landlord will have the right to enter upon the Premises at all reasonable hours upon
reasonable advance notice (except in emergencies) for the purpose of inspecting the same.

24. Landlord will have the right to enter the Premises at hours convenient to the Tenant

for the purpose of exhibiting the same to prospective tenants within the -day period prior
to the expiration of this Lease and may place signs advertising the leased premises for rent
on the windows and doors of such Premises at any time within such -day period.

25. Tenant, and its servants, employees, customers, invitees, and guests, will, when using
the common parking facilities, if any, in and around the Warehouse Complex, observe and
obey all signs regarding fire lanes and no-parking zones, and when parking, always park
between the designated lines. Landlord reserves the right to tow away, at the expense of the
owner, any vehicle that is improperly parked or parked in a no-parking zone. All vehicles
will be parked at the sole risk of the owner, and Landlord assumes no responsibility for any
damage to or loss of vehicles. No vehicles will be parked overnight.

26. All entrance doors to the Premises will be locked when the Premises are not in use.
All corridor doors will also be closed during times when the air-conditioning equipment in
the Building is operating so as not to dissipate the effectiveness of the system or place an
overload thereon.

27. Landlord reserves the right at any time and from time to time to rescind, alter, or
waive, in whole or in part, any of these rules and regulations when it is deemed necessary,
desirable, or proper, in landlord’s judgment, for its best interest or for the best interest of the
tenants of the warehouse complex; provided, however, that any such rescission, alteration, or
waiver will be reasonably applied to all tenants in an equitable and nondiscriminatory
manner.

28. If and to the extent that these Rules and Regulations conflict with the terms and
provisions of the balance of this Lease, then the terms and provisions of the balance of this
Lease will govern and control.
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Exhibit C — Letter as to Financial Status of Tenant and Guarantor
[to be attached in accordance with lease]
Exhibit D — Form of Guaranty

[to be attached in accordance with lease]
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. [3.1] SCOPE OF CHAPTER

This chapter is designed to serve the general practitioner faced with the task of representing
either a landlord or a tenant in the preparation and negotiation of a lease of office space in a multi-
tenant office building in Illinois. The chapter contains sample landlord-oriented and tenant-oriented
lease provisions and a discussion of the law and the practical considerations related to these
provisions.

Il. [3.2] IN GENERAL

There is no magic to a multi-tenant office lease. It is a lease tailored to a specific kind of
premises, but nevertheless a lease involving the same basic considerations as most other forms of
leases. Accordingly, much of the discussion in this chapter, while oriented toward the problems of
an office lease, is applicable equally to other kinds of leases. In fact, many of the cited cases deal
with leases other than office leases and enunciate principles of law relevant to all leases.

Many of the following sections contain samples of landlord-oriented and tenant-oriented
versions of provisions typically found in an office lease for a multi-tenant building, followed by a
discussion of the law and of the practical considerations involved in each of these provisions.
Examples of special landlords’ provisions, special tenants’ provisions, and special provisions for
agents or other representatives of landlords can be found in §§3.125 — 3.131 below.

For illustrative purposes, the sample provisions were made clearly favorable alternatively to
the landlord and to the tenant. Of course, no one lease can be (or even should be) wholly favorable
to one party or the other. An attorney representing a landlord or a tenant must be prepared to vary
from the strong positions taken by the sample provisions in order to reach a final, workable
agreement. In addition, because each office building has different features and each tenant has
different needs, an attorney must investigate and identify these differences and modify sample
provisions accordingly. Since this handbook contains extended discussions of certain specific lease
provisions, examples of those provisions found in this chapter are not followed by a discussion of
the applicable law.

The sample provisions presume an introductory clause in which the names of the landlord and
the tenant are set forth and the demised premises and the building in which the premises are located
are defined. The drafter should be sure to delineate clearly all the areas of the building included
within the premises. Areas usually considered part of the common areas of the building (e.g.,
elevator lobbies, hallways, and restrooms) that the parties intend to include in the premises should
be specifically included in the definition of the premises. As a general rule, a floor plan outlining
the premises should be attached to the lease to help avoid subsequent disputes as to what constitutes
the premises. However, outlining the premises on a floor plan can also cause problems, particularly
in the case of a full-floor tenant since the whole floor will be outlined. In such a case, the landlord
should make it clear in the text of the lease that certain common elements of the building, such as
janitors’ and electrical closets and stairwells, are excluded from the full-floor tenant’s possession
despite the expansive outlining. See Cory v. Minton, 49 111.App.3d 312, 364 N.E.2d 311, 7 Ill.Dec.
150 (1st Dist. 1977), for an example of the problems that an ambiguous description of the premises
can cause.
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Throughout the chapter, the terms “landlord” and “tenant” are used instead of “lessor” and
“lessee.” Use of the terms “landlord” and “tenant” helps avoid the use of one term when the other
is intended, an error that can more easily be made when “lessor” and “lessee” are used. Other
commonly used terms, such as “building,” “premises,” and “term” are not specifically defined,
although the drafter should consider adding a definitional section to the beginning of the lease to
establish the definitions of these and other commonly or specifically used terms. The definitional
section can specifically set forth the definitions of the terms or cross-reference the lease provisions
in which the terms are defined.

An attorney drafting an office lease may wish to review Andrew R. Berman, FRIEDMAN ON
LEASES (6th ed. 2019), a leading book on the topic, for more detailed treatment of particular
provisions. The following articles provide a useful reference of issues to be considered in the
preparation and negotiation of an office lease: Philip G. Meyers, A Lease Worksheet for Analyzing
the Typical Office Lease, 16 Prac.Law. No. 8, 69 (Dec. 1970); Curtis J. Berger, Hard Leases Make
Bad Law, 74 Colum.L.Rev. 791 (1974) (excellent article that discusses problems of form lease);
and Peter S. Britell and Howard R. Shapiro, New York City Office Leases: “Money Issues” for the
Major Tenant, 53 N.Y.St.B.J. 472 (1981) (well-written survey of major economic issues in
landlord’s form lease).

Ill. LETTER OF INTENT
A. [3.3] In General

Prior to the negotiation of an office lease, the landlord and the tenant or their respective agents
typically agree on the business terms of the proposed lease and memorialize these terms in a letter
of intent. Despite its common use, a letter of intent is often a trap for the unwary — binding when
one of the parties believes it not binding or not binding when one of the parties hopes to be able to
rely on it as a binding contract. In other instances, a letter of intent, while not constituting a binding
agreement to consummate the agreement described therein, can nevertheless restrict the breadth of
a party’s ability to negotiate a fair lease agreement. Considering the widespread use of letters of
intent in connection with commercial and office leases, it is important to understand how these
documents can affect the rights and obligations of the parties, particularly if the deal falls through.

Under Illinois law, the intent of the parties when entering into a letter of intent can have varying
effects on the obligations of the landlord and the tenant to negotiate a lease. Illinois courts have
identified three possible results of a letter of intent, which can be

1. a binding contract that the parties can enforce with respect to the transaction outlined in
the letter of intent (e.g., an obligation to purchase and sell real estate);

2. not a contract to consummate the transaction outlined in the letter of intent but rather a
contract creating an obligation of the parties to negotiate in good faith in a manner
consistent with the terms outlined in the letter of intent; or
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3. asimple term sheet outlining the discussions of the parties but creating no obligation either
to consummate the transaction outlined in the letter of intent/term sheet or even to negotiate
in good faith.

Which category a letter of intent falls under is a question of the intent of the parties. Quake
Construction, Inc. v. American Airlines, Inc., 141 111.2d 281, 565 N.E.2d 990, 152 Ill.Dec. 308
(1990). The Illinois Supreme Court has stated that intent must be determined solely from the
language used when no ambiguity in its terms exists (Schek v. Chicago Transit Authority, 42 111.2d
362,247 N.E.2d 886 (1969); see also Feldman v. Allegheny International, Inc., 850 F.2d 1217 (7th
Cir. 1987) (applying New York and Wisconsin law)) and that parties may decide for themselves
whether the results of preliminary negotiations bind them, but they must do so through their words
(Chicago Investment Corp. v. Dolins, 107 111.2d 120, 481 N.E.2d 712, 89 Ill.Dec. 869 (1985)).

B. Parties Intend To Create Nothing More than a Nonbinding Term Sheet
1. [3.4] Version Suitable for Both Landlord and Tenant

This document is only a list of proposed points that may or may not become part of
an eventual contract. It is not based on any agreement between the parties. It is not
intended to impose any obligations whatsoever on either party, including without
limitation an obligation to bargain in good faith or in any way other than at arms’
length. The parties do not intend to be bound by any agreement until both agree to
and sign a formal written contract, and neither party may reasonably rely on any
promises inconsistent with this paragraph. This paragraph supersedes all other
conflicting language. William G. Schopf et al., When a Letter of Intent Goes Wrong: Will
You Win if It’s in the Hands of a Jury?, 5 Bus.L. Today, No. 3, 31, 34 (Jan.-Feb. 1996).

2. [3.5] Comment

If the parties to a letter of intent desire to create nothing more than an unenforceable,
nonbinding term sheet, several steps should be taken to help prevent the letter of intent from
becoming a binding contract. First, the title of the letter of intent should not include the words
“agreement” or “contract.” Instead, it could be titled “tentative proposal,” “status letter,” “term
sheet,” or “list of proposed points.” Second, the letter of intent should contain clear language
indicating that it is not binding and that it creates no binding obligations, including no duty to
negotiate in good faith. The document should begin with an opening paragraph repudiating the idea
that it is binding in any way.

The paragraph recommended in §3.4 above has three important features: (a) it expresses a clear
intent that the document is not a contract; (b) it prevents a plaintiff from attempting to read
ambiguity into the document by referring to any other part of it; and (c) it provides strong evidence
against any oral contract or promissory estoppel claim. William G. Schopf et al., When a Letter of
Intent Goes Wrong: Will You Win if It’s in the Hands of a Jury?, 5 Bus.L. Today, No. 3, 31 (Jan.-
Feb. 1996).
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The letter of intent should also use the words “proposed,” “subject to,” and “preliminary” often,
mention the fact that the negotiations might fail, refer to a binding agreement to be drafted in the
future, and state that any agreement between the parties is contingent on certain conditions
precedent. Also, a landlord or proposed tenant seeking to ensure that a letter of intent is nonbinding
should not sign the agreement whenever practicable.

C. Parties Intend To Create Duty To Continue Negotiations in Good Faith
1. [3.6] Version Suitable for Both Landlord and Tenant — Sample Language

This document contains an enumeration of certain business understandings that the
parties have reached that may become part of a lease if the parties eventually enter into such
a definitive lease agreement. Standing on its own, however, this document is not intended to
impose any obligations whatsoever on either party, except for the sole exception of an
obligation to bargain in good faith based on the business understandings enumerated herein.
The parties do not intend to be bound by any other agreement until both agree to and sign a
formal written contract, and neither party may reasonably rely on any promises inconsistent
with this paragraph. Until such a definitive lease agreement is finalized, approved by the
respective authorized representatives of the parties (which approval shall be in the sole
subjective discretion of the respective authorized representatives of the parties), and properly
executed, neither party shall have any obligation to the other (whether under this letter of
intent or otherwise), with the sole exception of a legal duty as aforesaid to continue
negotiations in good faith toward the goal of reaching such a definitive lease agreement. This
paragraph supersedes all other conflicting language in this document.

2. [3.7] Comment

If the landlord and the proposed tenant intend, rather than simply memorializing the current
state of negotiations, to create between themselves a duty to continue negotiations in good faith
(but nothing more), certain measures are recommended. The letter of intent should be drafted
carefully in order to walk the fine line between imposing no obligations whatsoever and creating a
binding contract. In order to prevent a court from finding a binding, enforceable contract beyond
an agreement to negotiate in good faith, the parties should take substantially the same steps and
precautions described in §3.5 above. However, the letter of intent must be drafted in such a way as
to create a limited duty and obligation between the parties.

In such a case, the parties’ intent should be clear on the face of the document. Thus, the title to
the letter of intent might be “Agreement To Negotiate in Good Faith.” In the body of the letter of
intent, the use of the word “agreement” is of concern since it might raise red flags to those who are
afraid of committing themselves to a binding contract. To protect such a party and alleviate these
concerns, the text of the letter agreement should contain language that unequivocally repudiates the
idea of a binding contract while at the same time imposing limited obligations.

D. [3.8] Parties Intend To Create a Binding Contract

While very unlikely in the negotiation of a lease, the parties might conceivably rely on the letter
of intent to constitute a binding contract, with the definitive lease to be only an elaboration of the
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enforceable agreements reached in the letter of intent. This might be a consequence if the parties
are operating under time pressure, with the expectation that the “t”’s would be crossed and the “i”’s
dotted at a later time by the parties’ attorneys. (This technique seems fraught with danger if there
is a disagreement on the details of the final lease since, in such a case, the parties will be forced to
consummate the transaction utilizing the less-than-complete provisions of the letter of intent.) If,
notwithstanding the foregoing, the parties’ intent is a binding contract, the letter of intent must
contain at a minimum a clear statement of the terms required by basic contract law to achieve this
goal.

E. [3.9] Summary

While a letter of intent may play an important role in facilitating lease negotiations, the parties
to such a document must come to an understanding, a preliminary “meeting of the minds,” about
their reasons for entering into the agreement. The business executives and attorneys involved must
judge whether it is time to cement the deal and how fast they want that cement to dry. They must
decide whether they wish to impose on themselves an obligation to negotiate in good faith, to
execute a binding contract, or to create no obligations whatsoever. The answers to these questions
should be clearly stated in the document and will be a function of the stage of negotiations and, in
some instances, the parties’ individual levels of risk aversion. If skillfully drafted, letters of intent
are valuable negotiating tools. Ambiguous letters of intent, however, are a recipe for future
litigation.

IV. TERM
A. [3.10] Landlord’s Version — Sample Language

The Term of this Lease shall commence on , 20, and shall terminate on
, 20, unless terminated earlier or extended further as provided below.

B. [3.11] Tenant’s Version — Sample Language

Landlord has agreed to substantially complete any portion of Landlord’s Base Building
Work that is to be completed before tender of the Premises to Tenant and to tender possession
of the Premises to Tenant by , 20 (Delivery Date), in order to enable Tenant to
commence construction of the improvements to the Premises desired by Tenant (Tenant’s
Work). If Landlord so tenders possession of the Premises by the Delivery Date, the
Commencement Date shall occur, and Rent shall commence, at the expiration of the -
day period (Tenant Construction Period) beginning on the Delivery Date. If Landlord shall
be unable for any reason to give possession of any portion of the Premises by the Delivery
Date or to substantially complete the portions of Landlord’s Base Building Work that are to
be completed prior to tender of possession of the Premises to Tenant, Landlord shall not be
subject to any liability on account of such failure, and such failure shall not affect the validity
of this Lease or the obligations of Tenant hereunder, except that the Delivery Date shall be
deferred and thus the expiration of the Tenant Construction Period. If the Commencement
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Date is deferred, the Expiration Date shall be correspondingly adjusted so that the Term ends
on the expiration of the [state term in years] Lease Year following the deferred Commencement
Date. Rent shall commence on the expiration of the Tenant Construction Period even if
Tenant has not substantially completed such improvements by that date.

Promptly following the actual Commencement Date, Landlord and Tenant shall execute
a supplement to this Lease setting forth the actual Commencement Date and Expiration Date
of this Lease.

All of the covenants and conditions of this Lease shall apply to and shall control all
possession and occupancy of all or any part of the Premises by Tenant prior to the
Commencement Date, whether for the purpose of preparation of the Premises for Tenant’s
occupancy or for operation of Tenant’s business, except that Tenant shall not be required to
pay either Base Rent or Additional Rent on account of occupancy of the Premises prior to the
Commencement Date for the purpose of constructing and installing Tenant’s Work and
otherwise preparing the Premises for the conduct of Tenant’s business therein.

Tenant shall have the option (Termination Option) to terminate this Lease effective as of
the anniversary of the Commencement Date (Early Termination Date) if Tenant is not
in default under any of its obligations under this Lease at the time it exercises such option.
To exercise the Termination Option, Tenant must

1. give to Landlord written notice of such election at least months prior to the
applicable Termination Date; and

2. pay to Landlord at the time of such exercise a termination fee (Termination Fee) in

an amount equal to the sum of (a) $ , which equals the unamortized costs
(calculated as if Landlord’s costs were a mortgage loan with a term equal to the Term
of this Lease at an interest rate of percent per annum) incurred by Landlord

in connection with this Lease for any allowances, credits, or other tenant incentives
and any brokers’ commissions or fees, plus (b) an amount equal to the amount of all
Rent due and payable under the terms of this Lease for the -month period
immediately preceding the Termination Date.

Exercise of the Termination Option shall be irrevocable but shall not excuse Tenant from
paying Rent accruing through the Early Termination Date. If Tenant fails to timely exercise
its Termination Option, Tenant shall be deemed to have waived all of its rights to terminate
this Lease as of the Early Termination Date.

C. [3.12] Comment

Any lease for a term of more than one year must be in writing to be enforceable. 740 ILCS
80/2; Chicago Attachment Co. v. Davis Sewing Mach. Co., 142 111. 171, 31 N.E. 438 (1892).

The length of the lease term is a business decision. Nevertheless, an attorney representing a
landlord should make sure that in setting the term of the lease the client has properly considered
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the relationship between the subject lease and any option or expansion rights given to other tenants
in the building. The attorney should also confirm that the lease term meets the leasing parameters
established by the landlord’s lender or equity partner.

If the premises must be built out or remodeled prior to occupancy, the lease should address the
need for a deferral of the commencement date in the event of construction delays. See §§3.27 —
3.29 below. The critical issue is whether the landlord or the tenant is responsible for carrying out
the work. Larger office tenants are demanding the right to retain contractors directly to control the
quality and cost of the improvements to their new space, which leads to clauses such as the tenant’s
version in which the landlord, while giving the tenant control of the project, also imposes the
economic responsibility for the duration of the work on the tenant. In these situations, the landlord
performs all necessary “base building” work (usually any work in common areas or to building
systems shared by all tenants) and then turns over the premises to the tenant for remodeling. The
tenant gets the scheduling, design, and price benefits inherent in having direct control over the
contractor but also shoulders the financial risk of construction delays since virtually all landlords
will require a fixed rent start date at the end of the agreed-on rent-free construction period. See
§3.28 below for an alternative when the landlord is controlling the remodeling.

A lease may provide for a right of one or both of the parties to terminate the lease term prior to
its stated expiration date without affecting the validity of the lease. Cox v. Grant, 57 lll.App.3d
922,373 N.E.2d 820, 15 Ill.Dec. 474 (5th Dist. 1978); Preston A. Higgins & Co. v. Stevenson, 28
[1.App.3d 150, 328 N.E.2d 79 (1st Dist. 1975). Most leases that give the tenant an early termination
right have a fixed date for the termination, as shown in the tenant’s version. This approach is more
common than giving the tenant a continuing termination right. The calculation of a termination fee
by reference to the landlord’s unamortized costs is also typical since it allows the landlord to recoup
its original leasing costs despite the shortened term. To achieve this result, the basic dollar amount
to be inserted in the tenant’s version should equal the landlord’s unamortized costs of improving
the premises for the tenant, whether directly or by provision of an improvement allowance, leasing
commissions for leasing the space to the tenant, attorneys’ fees in preparing the lease to be canceled,
any rent abatement or period of “free rent,” and other out-of-pocket expenses of the landlord. If a
stated dollar amount is not agreed to in the lease, it is necessary to be specific about the method of
calculating unamortized costs. Are the costs to be amortized with interest? Using what type of
amortization schedule? Over what period of time? As in the tenant’s version, often the landlord
will require an additional element in the termination fee equal to rent for some period of time to
defray some of the projected downtime in reletting the space.

Alternatively, the tenant’s right to terminate might be made subject to a specifically designated
condition precedent that would make the continuation of the leasehold undesirable to the tenant.
For example, if the tenant is an individual or an entity in which an individual is the key figure,
termination could be conditioned on the death, incompetency, or incapacitating illness of that
individual.

A landlord might also desire a right to terminate the lease after a certain time period in order to
make space available to meet the expansion needs of a major tenant or to maintain flexibility in
remodeling or demolishing the building. See, for example, paragraph 5 of the provision in §3.125
below. Recognizing that an office lease is less of an interest in real estate and more of a service
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agreement, more and more landlords retain control over occupancy in their buildings by reserving
the right to relocate tenants to other space in the building (see paragraph 4 of the provision in §3.125
below) and reserve the right to terminate the lease as to space that a tenant proposes to sublease.
See §3.86 below.

When a tenant is entering into multiple leases in order to rent separate premises intended to be
used as a single space, it should ensure that (absent some special factual considerations to the
contrary) whatever events terminate one lease terminate all leases. Without such a provision, the
tenant may be forced to continue leasing certain space that, standing alone, has virtually no
economic value. See Smith v. Roberts, 54 111.App.3d 910, 370 N.E.2d 271, 12 Ill.Dec. 648 (4th Dist.
1977), in which, after the lease covering a tenant’s primary retail space was terminated by reason
of fire, the tenant successfully invoked the doctrine of commercial frustration to terminate its
separate lease of certain incidental adjoining space. The tenant cannot always be assured of such a
sympathetic court.

V. BASE RENT
A. [3.13] Landlord’s Version — Sample Language

Tenant shall pay to [name of landlord or landlord’s agent or representative], in coin or
currency that, at the time or times of payment, is legal tender for public and private debts in
the United States of America, at [address at which rent is to be paid] or at such other location
as directed from time to time by Landlord’s notice, minimum Rent during the Term (Base

Rent) at the annual rate of $ per year per square foot of rentable area of the
Premises for an initial Base Rent of $ per year, payable in monthly installments
of § , each installment being payable in advance promptly on the first day of

every calendar month of the Term, without any abatement, setoff, or deduction or further
demand whatsoever, except that Tenant, at the time of execution of this Lease, shall pay the
installment due for the first full month of the Term and for any initial fractional month of the
Term. If the Term commences other than on the first day of the month or ends other than on
the last day of the month, the Base Rent for that month shall be prorated. Base Rent shall be
increased effective on the anniversary of the Commencement Date of this Lease by an
amount equal to percent of the most recent Base Rent. This Base Rent is payable in
addition to any Additional Rent that Tenant may be required to pay under other provisions
of this Lease. Unpaid Rent (or as much of that Rent as may remain unpaid from time to time)
shall bear interest at percent per annum from the date due until paid. Landlord’s right
to receive this interest shall not, in any way, limit any of Landlord’s other remedies under
this Lease or at law or in equity. Tenant shall also pay a late charge of percent of any
Rental payment made more than days after the due date to compensate Landlord for
administrative and collection costs that Tenant agrees Landlord will incur by failure of
Tenant to pay its Rent in a timely manner.

B. [3.14] Tenant’s Version — Sample Language

Tenant shall pay to [name of landlord or landlord’s agent or representative], in coin or
currency that, at the time or times of payment, is legal tender for public and private debts in
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the United States of America, at [address at which rent is to be paid], or at such other location
as directed from time to time by Landlord’s written notice, minimum Rent during the Term

(Base Rent) at the annual rate of $ per year per square foot of rentable area of
the Premises for an initial Base Rent of $ per year, payable in monthly
installments of $ , each installment being payable in advance promptly on the

first business day of every calendar month of the Term. If the Term begins on a day other
than the first day of the month or ends on a day other than the last day of the month, Base
Rent for that period shall be prorated at a per diem rate based on a 365-day year.

C. [3.15] Comment

A fixed base rent provision is common in office leases. This amount will cover the landlord’s
primary ongoing expenses, such as debt service and the cost of operating and maintaining the
building, and will include the landlord’s profit. At times, the fixed base rent will also include a
depreciation factor for the eventual replacement of capital improvements. The stated base rent is
often supplemented by several kinds of additional rent provisions to protect the landlord’s profit.
The landlord can protect itself against rising expenses by the provisions described in §§3.16 —3.20
below, but this simply guarantees that the landlord’s profit will remain at a fixed dollar amount
annually throughout the term of the lease. Because the value of the dollar may decrease significantly
over a long term due to inflation, the landlord can further protect its return by escalating the base
rent through periodic readjustments calculated by comparison with the changes in an appropriate
index of the dollar’s value (e.g., the Consumer Price Index) or by an agreed percentage increase.
While additional rent based on a percentage of the tenant’s sales is rarely appropriate for or found
in a true office lease, this type of rent is applicable to those portions of an office building leased for
retail operations.

Determination of base rent by reference to a particular price per square foot of rentable area is
standard in office leases. This method of calculating rent permits some flexibility if the size of the
premises is not exactly determined when the lease is executed or if the size changes during the
term, but it does require careful analysis of the meaning of the term “rentable area.” Rentable area
should include not only the space actually occupied by the tenant (which is the tenant’s usable area)
but also a proportionate share of the common areas located on the same floor as the premises. The
size of the common areas on a floor varies from building to building and will be affected by the
landlord’s configuration of corridors and lobbies on the floor. For a tenant comparing base rents at
different locations, it is important to identify the percentage difference between rentable area and
usable area, commonly called the “loss factor.” From the tenant’s point of view, “rentable area”
should always be specifically defined so that the landlord’s calculations can be confirmed. This is
especially important because many landlords use different definitions of “rentable area” to
accommodate unusual features in their buildings.

Base rent may also be expressed as a gross amount for the full term of the lease. This approach
can be useful if the landlord wants to attempt the most aggressive remedy upon default —
acceleration and immediate payment of the rent for the full term. See Michael J. Shelly, The Validity
of Lease Acceleration Clauses Under a Contractual Approach to the Landlord-Tenant
Relationship, 10 Cap.U.L.Rev. 159 (1980). This remedy may not be available in Illinois because
of a landlord’s duty to mitigate. 735 ILCS 5/9-213.1.
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Landlords often offer concessions to market the space in their buildings. These concessions
might include a total or partial rent abatement in the early years of the lease term, reduced rent
prorated throughout the term of the lease, a cash payment by the landlord to induce the tenant to
enter into the lease, a purchase by the landlord of an annuity that will serve to reduce the tenant’s
rental outlays during the lease term, assumption by the landlord of the tenant’s obligations under
an existing lease of the tenant’s then-current premises, and countless other variations. A tenant
entity in which equity ownership interests might change during the term of the lease (e.g., a
professional partnership) should evaluate the lease concessions in order to avoid penalizing later
owners of the tenant entity. For example, a concession involving a total rent abatement in the early
years of the lease term with higher rent in the later years of the lease term would benefit the current
owners but penalize later owners. The drafter should make sure that any concession is clearly and
completely stated in the lease, e.g., whether additional rent is abated along with base rent. Anyone
using or exhibiting a lease in connection with a sale or loan that does not recite all rent concessions
actually granted is guilty of a Class A misdemeanor. See the Rent Concession Act, 765 ILCS
730/0.01, et seq.

A tenant would rather omit any requirement that it pay interest or late charges on overdue base
rent. If the tenant must agree to pay interest on overdue base rent, the tenant should attempt to limit
the imposition of interest until the expiration of a grace or cure period, until after the tenant’s receipt
of notice of the delinquency, or both. A limitation of this sort will avoid the imposition of an interest
charge when a rent payment is delayed through no fault of the tenant (e.g., by the loss or delay of
the rent payment in the mail). In addition, the tenant should try to avoid the imposition of both
interest on overdue rent and a late charge in order to avoid a double penalty for a late rent payment.

See §3.100 below for a discussion of interest charged on overdue payments.

VI. ADDITIONAL RENT — TAXES AND OPERATING EXPENSES
A. [3.16] Landlord’s Version — Sample Language

It is understood that the Base Rent does not include the cost of Taxes on the Building or
on the Land underlying the Building or the cost of operating and maintaining the Building.
Therefore, in order that the rental payable under this Lease shall reflect any such cost, Tenant
agrees to pay Additional Rent computed as set forth below.

1. Tenant agrees to pay as Additional Rent, for each calendar year during the Term,
including any extensions or renewals thereof, Tenant’s proportionate share (determined
below) of (a) Taxes (defined in Paragraph 4 below) assessed or incurred, regardless of when
such Taxes are payable; and (b) Operating Expenses (defined in Paragraph 3 below) paid or
incurred by Landlord on account of the ownership, management, operation, or maintenance
of the Building during each of the calendar years of the Term. Tenant’s proportionate share
shall be the percentage determined by dividing the Net Rentable Area of the Premises —
being square feet — into the Net Rentable Area of the Building — being square
feet; such percentage being percent. Net Rentable Area has been calculated by
Landlord on a uniform basis for the Building, and Tenant accepts the Net Rentable Areas
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stated in the preceding sentence. If at any time during the Term of this Lease the Net Rentable
Area of either the Premises or the Building changes for any reason, Tenant’s proportionate
share for the year in which such change takes place shall be computed on the basis of the
daily average of the Net Rentable Areas of the Premises and the Building for that year.

2. a. Tenant shall pay to Landlord, on the first day of each month during the Lease
Term, an estimated payment on account of Additional Rent for the current year in the
amount Landlord shall specify from time to time by written notice.

b. As soon as practicable after January 1 in each year during the Term of this Lease and
in the year next following the year in which this Lease terminates, Landlord shall deliver to
Tenant a statement setting forth the Additional Rent due for the immediately preceding
calendar year. Within days after the delivery of this statement, Tenant shall pay any
Additional Rent to Landlord less the amount of all estimated payments on account of
Additional Rent paid by Tenant during the preceding calendar year. In the event the
estimated payments made by Tenant in the immediately preceding calendar year exceed the
Additional Rent actually due for the preceding calendar year, Landlord shall, at its option,
either pay to Tenant any excess amount within days after delivery of Landlord’s
statement or credit that amount against Tenant’s future Rent payments.

3. As used in this Lease, the term “Operating Expenses” means (a) all costs of
ownership, management, operation, and maintenance of the Building, as determined by
standard accounting principles, and shall include the following by way of illustration and not
limitation: heat, water, electricity, and other utility charges; insurance premiums; license,
permit, and inspection fees; and the cost of all labor, contracted or otherwise, materials, and
other services paid or incurred by Landlord in the operation and maintenance of the Building
during the Lease Term; and Operating Expenses shall also include the costs of Building
security as more particularly described in the Building’s security plan [see §§3.136 — 3.139
below]; and (b) the cost as reasonably amortized by Landlord with interest at the per annum
rate of percent on the unamortized amount of any capital improvement to the Building
made after the Base Year that (i) reduces some of the costs set forth in paragraph a above;
(i) is required by Landlord’s insurance carrier; or (iii) is required to be installed by
governmental authorities, including capital improvements that are for health or safety
measures.

Operating Expenses shall not include (a) any principal payments or interest expense on
any loans secured by mortgages placed on the Building and underlying Land, or ground rent;
(b) the cost of any work or service performed in any instance for any tenant (including
Tenant) at the cost of that tenant; or (¢) any cost for which Landlord has received direct
reimbursement other than by payment of Base Rent or of Tax and Operating Expense
payments under clauses similar to this paragraph. In determining the amount of Operating
Expenses for the purposes of this paragraph, if less than 100 percent of the Net Rentable Area
of the Building shall have been occupied by tenants and fully used by them during the year,
Operating Expenses shall be deemed for the purposes of this paragraph to be increased to the
amount of Operating Expenses that would normally be expected to be incurred had
occupancy been 100 percent and had full use been made during the entire period. In addition,
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if Landlord is not furnishing any particular work or service (the cost of which, if performed
by Landlord, would constitute an Operating Expense) to a tenant of the Building who had
undertaken to perform work or service in lieu of the performance thereof by Landlord,
Operating Expenses shall be deemed to be increased by an amount equal to the additional
Operating Expenses that would reasonably have been incurred during that period by
Landlord if it had at its own expense furnished the work or service to the tenant.

4. As used in this Lease, the term “Taxes” means all federal, state, and local
governmental taxes, assessments, and charges (including transit or transit district taxes or
assessments), general real estate taxes, assessments (whether they be general or special),
sewer rents, rates, and charges, taxes based on leases or the receipt of rent, ad valorem taxes,
and any other federal, state, or local governmental charges, general, special, ordinary, or
extraordinary, of every kind or nature levied or assessed on or with respect to, or that become
payable because of or in connection with the ownership, leasing, management, control, or
operation of the Land or Building or both or the personal property, fixtures, machinery,
equipment, systems, and apparatus located therein or used in connection therewith.

Should the State of Illinois, or any political subdivision of that state or any other
governmental authority having jurisdiction over the Land or the Building, (a) impose a tax,
assessment, charge, or fee or increase a then-existing tax, assessment, charge, or fee, that
Landlord shall be required to pay, either by way of substitution for real estate taxes and ad
valorem personal property taxes or in addition to real estate taxes and ad valorem personal
property taxes; or (b) impose an income or franchise tax or a tax on rents in substitution for
or as a supplement to a tax levied against the Land or the Building or the personal property
used in connection therewith, all such taxes, assessments, fees, or charges (Alternate Taxes)
shall be deemed to constitute “Taxes” under this Lease. “Taxes” shall also include all
installments of real estate taxes and special assessments that are required to be paid during
any year of the Lease Term and all fees and costs, including attorneys’ fees and expenses,
incurred by Landlord in seeking to obtain a reduction of or a limitation on the increase in
any taxes, regardless of whether any reduction or limitation is obtained. Except as provided
in this Lease with regard to Alternate Taxes, “Taxes” shall not include any inheritance, estate,
succession, transfer, gift, franchise, net income, or capital stock tax imposed on or assessed
against Landlord. In determining the amount of “Taxes” for the purposes of this paragraph,
if less than 100 percent of the Net Rentable Area of the Building shall have been occupied by
tenants during the year, “Taxes” shall be deemed for the purposes of this paragraph to be
increased to the amount of taxes that would normally be expected to be incurred had
occupancy been 100 percent.

B. [3.17] Tenant’s Version — Sample Language

It is understood that the Base Rent does not include the cost of Taxes on the Building or
on the Land underlying the Building or the cost of operation and maintenance of the Building.
Therefore, in order that the rental payable under this Lease shall reflect any such cost, Tenant
agrees to pay Additional Rent computed as set forth below.

1. Tenant agrees to pay as Additional Rent for each calendar year during the Term,
including any extensions or renewals, Tenant’s proportionate share (determined below) of
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(a) the real estate taxes assessed against the Building and the Land underlying the Building
that is taxed together therewith as one parcel and actually paid by Landlord in that year; and
(b) Operating Expenses (defined in Paragraph 3 below) actually paid by Landlord on account
of the operation or maintenance of the Building during each calendar year, or portion thereof,
falling within the Term, the amount being called the “Additional Rent.” Tenant’s
proportionate share shall be the percentage determined by dividing the Net Rentable Area
(defined in Paragraph 4 below) of the Premises into the total Net Rentable Area of the
Building; that percentage being percent. If at any time during the Term of this Lease
the Net Rentable Area of either the Premises or the Building changes for any reason, Tenant’s
proportionate share for the year in which that change takes place shall be computed on the
basis of the daily average of the Net Rentable Areas of the Premises and the Building for that
year.

2. a. Additional Rent for each calendar year for which Additional Rent is payable shall
be payable by Tenant to Landlord in equal monthly installments over the balance of the next
calendar year commencing on the first day of the month next succeeding the month after
which Landlord renders a statement to Tenant. Tenant may, at its election, pay the Taxes
component of Additional Rent in a lump sum upon Landlord’s payment of the various tax
bills corresponding to those Taxes.

b. (i) Landlord agrees that any statement of Additional Rent shall contain the
calculations by which Landlord ascertained the amount of Additional Rent due from Tenant
and shall be delivered to Tenant no later than March 1st of the year following the calendar
year for which it applies. After receipt by Tenant of Landlord’s statement of Additional Rent
due, if Tenant has cause to believe that Landlord’s statement of Additional Rent due is
incorrect, Tenant shall notify Landlord in writing within days after receipt of that
statement. Tenant may, through its employees, representatives, and accountants, inspect,
audit, and copy Landlord’s books and records, as they apply to the Additional Rent due, to
verify Landlord’s statement of the amount of Additional Rent due. Landlord shall cooperate
with Tenant in any verification effort and shall provide Tenant with such paid receipts and
vouchers as Tenant may reasonably request evidencing payments made. Tenant’s obligations
to pay Additional Rent shall be deferred for the lesser of the period necessary to make such
verification or days from the date of receipt by Tenant of Landlord’s statement of
Additional Rent due.

(ii) If, through Tenant’s review of Landlord’s books and records, Tenant shall
determine that Landlord’s statement of Additional Rent due from Tenant is incorrect,
Tenant shall notify Landlord within days after receipt of Landlord’s notice of
Additional Rent due and Tenant’s obligation to pay the Additional Rent shall continue to be
deferred until this dispute is resolved. If the parties are unable to resolve these differences as
to the amount of Additional Rent due, Landlord and Tenant shall agree on a certified public
accountant who shall review Landlord’s books and records as to the amount in dispute and
who shall settle the dispute. The certified public accountant’s decision shall be binding on
both parties, and Tenant shall promptly pay the Additional Rent found due as provided
above. Landlord and Tenant shall share equally the costs and fees of the certified public
accountant.
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(iii) If Tenant fails to notify Landlord of Tenant’s objections to Landlord’s statement of
Additional Rent due within the time periods provided in this Lease, Tenant shall be deemed
to have waived the right to object.

c. The Additional Rent payable for the last calendar year or last fractional calendar
year of the Term shall be payable in a lump sum within days following receipt by
Tenant of Landlord’s statement of Additional Rent due, subject, however, to Tenant’s right
to object to such statement as provided above.

3. Asused in this Lease, the term “Operating Expenses” means the following direct costs
of operation and maintenance of the Building, as determined by generally accepted
accounting principles, consistently applied: heat, water, electricity, and other utility charges;
insurance premiums; and the cost of all labor, contracted or otherwise, materials, and other
services paid or incurred by Landlord in the operation and maintenance of the Building
during the Lease Term as determined by the certified public accountant employed by
Landlord for the applicable calendar year. “Operating expenses” shall not include (a) ground
rents, principal payments, or any interest expense on any loans secured by mortgages placed
on the Building and underlying Land (or a leasehold interest therein); (b) franchise or income
taxes imposed on Landlord; (c) the cost of any work or service performed in any instance for
any tenant (including Tenant) at the cost of that tenant; (d) leasing and brokerage expenses
and commissions and other costs or concessions related to leasing space in the Building; (e)
capital improvements; (f) salaries of Landlord’s or its manager’s executive personnel; (g) all
other expenses for which Landlord is entitled to receive reimbursement; (h) the cost of legal,
accounting, and other professional services incurred by Landlord for reasons not in
connection with the day-to-day operation of the Building; (i) the cost of offices of Landlord
that are not part of the offices of the Building; (j) costs of relocating tenants; (k) costs
associated with the cure or correction of latent defects; (/) costs associated with the correction
or abatement of environmental hazards (i) on the Land, or (ii) in the Building or in the
Premises; (m) wages for concessionaires employed by Landlord; and (n) fees for management
of the Building in excess of market rates for building management.

4. As used in this Lease, the term “Net Rentable Area” means Net Rentable Area
computed in accordance with the Recommended Standard Method of Floor Measurement
for Office Buildings sponsored by the Building Owners and Managers Association
International.

C. [3.18] Comment

An additional rent provision benefits the landlord by neutralizing the impact on the landlord of
rising operating costs and real estate taxes. Having the tenant absorb increases in operating costs
and real estate taxes helps stabilize the landlord’s fixed return from the premises that would
otherwise be eroded year by year during the lease term by increased operating costs and real estate
taxes (although inflation may also serve to reduce the value of this fixed return). See §3.15 above.

The considerations in §§3.19 and 3.20 below were taken into account in preparing the sample
provisions in §§3.16 and 3.17 above and should be of assistance in preparing or reviewing
additional rent provisions for an office lease.
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1. [3.19] Landlord’s Considerations

a. Due to the accounting problems and costs in administering this type of provision, the
landlord should attempt to impose a uniform additional rent provision on all tenants in a building.
Changes in additional rent provisions, such as the method of billing or the definitions of “taxes”
and “operating expenses,” will cause the landlord administrative problems and additional expenses
and should be avoided unless the additional exclusions are consistent with the landlord’s existing
practices.

b. The sample provision assumes a “net lease” under which the tenant pays its proportional
share of operating expenses and taxes. If a landlord desires a rent structure with tax and operating
expense stops, the sample provision needs to be modified to include the concept that the tenant will
pay increases in taxes and operating expenses over an established base. The term “base amount”
rather than “base year” has been used by landlords to simplify the legal and accounting problems
inherent in “base year” provisions and to maintain income at the original budget projection. A
tenant must be careful to verify that the base amount is not substantially below the actual taxes and
operating expenses, because otherwise the tenant might be required to pay additional rent
immediately upon the commencement of its lease. Also, differences in base amounts or stops make
it more difficult for tenants to compare rents at various buildings.

c. In connection with the definition of “operating costs,” the following should be considered:

1. The direct costs considered in calculating operating expenses should be as complete as
possible in order to stabilize the landlord’s return. Any specific costs referred to should not be
exclusive, only an illustration.

2. The landlord’s version includes as an operating expense the amortized cost of capital
improvements, plus interest thereon, that result in the reduction of operating expenses, thus
precluding the tenant from receiving a windfall if the landlord makes a capital improvement
that results in a reduction of the operating expenses. The tenant will often seek to limit the
amount of this amortization to the actual savings in the amount of the operating expense
realized as a result of such capital improvement. Including the cost of capital improvements
required by insurance carriers or governmental authorities in operating expenses passes on to
the tenant the risk of changes in building standards required by those parties.

3. The landlord’s version requires the tenant to pay additional rent based on operating
expenses and taxes calculated assuming 100-percent occupancy, even if this is not the fact.
Consequently, the tenant pays the costs it would have paid had the building been full. The so-
called “gross-up” provision is necessary from the landlord’s point of view in order to pass on
to the tenants all operating costs and taxes for the building. Inclusion of this provision may
result in an actual reduction or elimination of the landlord’s operating cost and tax liability for
vacant space in the building. Tenants should attempt to limit the applicability of the gross-up
provision to those operating expenses and taxes that vary with the building’s occupancy level,
i.e., the provision should not apply to fixed operating costs. Tenants should also attempt to
lower the target occupancy level to the 90 — 95 percent range.
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4. Taxes are also “grossed up” in the landlord’s version. Landlords argue that this is an
appropriate result since tax “breaks” based on vacancy are intended to recognize the lack of
cash flow from the vacant space and to help the landlord through the initial leasing period for
new buildings. A tenant that agrees to this type of “gross-up” provision should recognize that
the tenant is really paying excess rent since, if the landlord is paying no real estate taxes on
vacant space, the amount of tax reimbursement will inevitably be in excess of the amount of
real estate taxes that would be allocated to the tenant’s premises if the building were fully
occupied.

5. The landlord’s version also requires the tenant to pay additional rent calculated as
though the landlord were performing the basic services for all tenants, even if this is not the
case. This requirement avoids a windfall to the tenant, which would otherwise profit by the fact
that another tenant was able to negotiate the right to perform certain services otherwise
provided by the landlord.

6. The landlord wants to collect additional rent in advance of the date on which it must
pay the underlying bills so that it will not have to fund these costs and wait for reimbursement,
particularly in the case of real estate taxes, which are typically payable in two large installments
during the year. Landlords may profit from this advance collection because deposits are
collected during the year in which taxes are assessed even though those taxes are not payable
until the following year. Major tenants prefer to impose some limit on the amount of the
estimated installments or to pay their additional rent after the date the landlord has actually
incurred the cost. Such a deferral is shown in the tenant’s version.

d. For leases with tax and expense stops, landlords often separate taxes from operating
expenses to create a base amount for each. This separation permits reconciliation of estimated
installments of taxes as soon as the actual bills are received.

2. [3.20] Tenant’s Considerations

a. Economically, the best interests of the tenant are often served by paying a fixed rent or
gross rent and having the landlord absorb all operating costs and real estate taxes, unless the fixed
rent payable is set artificially high or is inflated throughout the lease term by an unreasonable
percentage or index to account for inflation. In the latter case, the tenant may be better off accepting
a lower net rent or net rent with stops and an additional rent provision, gambling that inflation will
not drive operating costs and real estate taxes up at too rapid a rate. The tenant may also negotiate
a cap on the additional rent, usually calculated as a maximum annual percentage increase in taxes
and operating expenses that can be passed on to the tenant.

b. The additional rent paid by the tenant is deductible as an ordinary and necessary business
expense for federal income tax purposes, just as the tenant’s payment of fixed rent is deductible.
26 U.S.C. §162.

c. The tenant’s version contains a somewhat elaborate procedure for protesting the amount of
additional rent requested and for verifying the landlord’s figures. The tenant’s right to defer
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payment of additional rent during the period of contest should be clearly set out. Otherwise, the
landlord is entitled to regain possession by summary proceedings for failure to pay additional rent,
even if that failure is under color of a justifiable dispute concerning the additional rent due.

The tenant’s ability to obtain this right will depend, of course, on the bargaining power of the
tenant. If the tenant occupies only a small portion of the building, the landlord will be quite reluctant
to open its books and records to the tenant for an audit.

d. The tenant’s version provides for the payment of additional rent for the final year of the
lease term at the time that additional rent is ascertained (sometime during the calendar year
following the end of the lease term). This allows the tenant to pay additional rent on the basis of
actual figures instead of estimated figures. The tenant, however, must reserve in its budget an
estimated amount of this additional rent since it will be payable after the tenant has vacated the
premises. A landlord may well object to this type of delay for any but the most creditworthy tenant
since the tenant’s refusal to pay additional rent after the end of the lease term will leave the landlord
with nothing but a contractual claim for the payment — the typical landlord’s remedies no longer
being available.

e. The tenant should attempt to limit the definition of the components of “operating expenses”
to specific items agreed on in advance, which will help avoid subsequent disputes as to whether
any certain items should be included in the calculation of operating expenses. In addition, note the
categories of expenses excluded from the calculation of operating expenses in the sample provision.
Tenants should carefully review a landlord’s statement of additional rent to make sure it conforms
to the agreed inclusions and exclusions.

f. For leases with tax and operating expense stops, if the tenant is taking possession of the
premises prior to the complete occupancy of the building, the base years for real estate taxes and
operating expenses should be set at a time when the amounts spent for these items will reflect real
estate taxes on a fully assessed building and operating expenses on a normally operating building.
For example, the base year for real estate taxes could be the year in which the building is assessed
as fully improved and fully occupied. The base year for operating expenses could be the year in
which the building reaches a 90-percent occupancy level (under the assumption that at this point
operating expenses will be more or less the same as for a fully occupied building). If the base year
for taxes is set too early, the tenant will pay increases in taxes resulting from the change in the
status of the building from a parcel taxed as unimproved property to a parcel taxed as a completed
building. Similarly, if the base year for operating expenses is set too early, the tenant will pay
increases in operating expenses arising from additional services being provided to tenants who
occupy space vacant in the base year. Compare this provision to the gross-up provision of the
landlord’s version.

Vil. SECURITY DEPOSIT
A. [3.21] Landlord’s Version — Sample Language

1. Tenant agrees to pay Landlord a security deposit equal to $ upon the
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execution of this Lease. The security deposit shall be held by Landlord as security for the
faithful performance by Tenant of all of the terms, covenants, and conditions of this Lease to
be kept and performed by Tenant, without any obligation on Landlord’s part to pay any
interest thereon. If, at any time during the Term of this Lease, any of the Rent due Landlord
shall be overdue and unpaid, then Landlord may, at its option, appropriate and apply any
portion of the security deposit to the payment of any overdue Rent or other sum. In addition,
in the event of the failure of Tenant at any time during the Term of this Lease to keep, observe,
and perform any of the terms, covenants, and conditions of this Lease to be kept, observed,
and performed by Tenant, then Landlord, at its option, may appropriate and apply the entire
security deposit, or as much of that deposit as may be necessary, to compensate Landlord for
loss or damage sustained or suffered by Landlord due to Tenant’s breach. The use,
application, or retention of the security deposit, or any portion of that deposit, by Landlord
shall not prevent Landlord from exercising any other right or remedy provided by this Lease,
or at law or in equity (it being intended that Landlord shall not first be required to proceed
against the security deposit), and shall not operate as a limitation on any recovery to which
Landlord may otherwise be entitled.

2. Should the entire security deposit, or any portion of that deposit, be appropriated and
applied by Landlord for the payment of overdue Rent or other sums due and payable to
Landlord by Tenant or to compensate Landlord for loss or damage sustained by Landlord
due to Tenant’s breach, Tenant shall, upon Landlord’s demand, immediately remit to
Landlord a sufficient amount in cash to restore the security deposit to the original sum
deposited. Tenant’s failure to restore the security deposit within days after receipt of
Landlord’s demand shall constitute a breach of this Lease.

3. Tenant acknowledges that Landlord has the right to transfer its interest in the Land
and the Building and in this Lease, and Tenant agrees that in the event of any such transfer,
Landlord shall have the right to transfer the security deposit to the transferee. Upon the
transfer of the security deposit, Landlord shall thereby be released from all liability or
obligation to Tenant for the return of the security deposit, and Tenant agrees to look solely
to the transferee for the return of the security deposit.

4. Landlord agrees that if, upon the date of termination of this Lease or Tenant’s right
to possession under this Lease, Tenant is not in default under any of the terms, covenants,
and conditions in this Lease, Landlord shall, within days after the date Tenant
surrenders possession of the Premises to Landlord, return to Tenant the security deposit or
the portion of that deposit that remains in Landlord’s hands on that date. In no event shall
the security deposit be deemed to constitute, nor be used by Tenant to pay, the final [month’s]
| months’] Rent. In the absence of written evidence satisfactory to Landlord of
permitted assignments of the right to receive the security deposit, or of the remaining balance
of the deposit, Landlord may return it to the original Tenant, regardless of one or more
assignments of Tenant’s interest in this Lease or the security deposit. In such event, upon the
return of the security deposit, or the remaining balance thereof, to the original Tenant,
Landlord shall be completely relieved of liability with respect to the security deposit.
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B. [3.22] Tenant’s Version — Sample Language

1. Tenant shall deposit a security deposit (Security Deposit) with Landlord as security
for the prompt, full, and faithful performance by Tenant of each and every provision of the
Lease and of all obligations of Tenant hereunder in the Security Deposit Amount (as defined
below). The Security Deposit shall be in the form of a Letter of Credit (as defined below). The
Security Deposit shall be delivered not later than the date of execution of this Lease in the
Security Deposit Amount. The term “Letter of Credit” as used herein shall mean an
irrevocable, unconditional standby letter of credit with an initial expiration date no earlier
than the date that the Security Deposit Amount is scheduled to be reduced to zero or having
an automatic renewal provision as described in Paragraph 2 below, issued by a bank
reasonably acceptable to Landlord (Issuing Bank), which Letter of Credit shall be payable to
Landlord upon demand made pursuant to presentation of an unconditional sight draft with
a certificate by Landlord that Landlord is entitled to draw thereunder pursuant to the terms
of this Lease. The term “Security Deposit Amount” as used herein means
Thousand Dollars ($ ). Notwithstanding the foregoing, on each of the
through anniversaries of the Commencement Date, the Security Deposit Amount shall
be decreased by Thousand Dollars ($ ), and on the
anniversary of the Commencement Date, the Security Deposit Amount shall be reduced to
zero, provided, however, that no such reduction under this sentence shall become effective if
an Event of Default by Tenant has occurred and is continuing on the scheduled reduction
date. If any such reduction in the Security Deposit Amount does not become effective due to
the existence of such an Event of Default, and if a cure of such Event of Default is subsequently
accepted by Landlord, the scheduled reduction that was deferred shall become effective on
the date such cure is accepted. From and after the date the Security Deposit Amount is
reduced to zero, Tenant shall have no further obligation to provide a Security Deposit to
Landlord.

2. Unless the stated expiration date of the Letter of Credit is not on or after the
expiration date of this Lease, the Letter of Credit shall be automatically renewed unless the
Issuing Bank shall deliver to Landlord a notice of nonrenewal no later than days prior
to the expiration of the Letter of Credit. In the event that the Issuing Bank has not timely
renewed the Letter of Credit, Landlord shall be entitled to draw the full amount of the Letter
of Credit and hold the same as a cash security deposit, subject to the same terms and
conditions of this Section.

3. If an Event of Default by Tenant then exists under the Lease, Landlord may use,
apply, or retain such portion of the Security Deposit that is necessary for the payment of (a)
any Rent or other sums of money that Tenant has not paid when due after any applicable
cure period; (b) any sum previously expended by Landlord on behalf of Tenant in accordance
with the provisions of the Lease; or (¢) any sum that Landlord may then have expended by
reason of any Event of Default under the Lease by Tenant, including without limitation any
damage or deficiency in or from the reletting of the Premises as provided in the Lease.

4. If Tenant shall fully and faithfully comply with all of the provisions of the Lease, the
Security Deposit, or balance thereof, if not previously reduced to zero as provided in
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Paragraph 1 above, shall be returned to Tenant within days after the expiration or
termination of the Term, or upon any later date after which Tenant has vacated the Premises.
In the event of any assignment of Tenant’s interest in the Lease to which Landlord has
consented, Landlord shall return the Security Deposit to the original Tenant or such assignee,
as provided for in Landlord’s consent to such assignment.

5. Tenant acknowledges that Landlord has the right to transfer its interest in the
Building and in the Lease as set forth herein, and Tenant agrees that if such a transfer occurs,
Landlord shall have the right to transfer or assign the Security Deposit to the transferee.
Notwithstanding such transfer or assignment and delivery of the Security Deposit to the
transferee, unless Tenant has received written notice of such transferee’s assumption of
responsibility for the return of the Security Deposit to Tenant, Landlord shall continue to be
liable for the return of the Security Deposit to Tenant.

C. [3.23] Comment

1. Whether to require a security deposit is a business decision. If a landlord holds a security
deposit, it has the assurance that funds will be readily available to at least partially compensate it
in the event of the tenant’s default. This is valuable with regard to those obligations of the tenant
that accrue only at the end of the lease term (e.g., restoring the premises to their original condition).

2. From a tenant’s point of view, allowing the landlord to hold a security deposit reduces the
tenant’s bargaining position in the event of a dispute concerning the tenant’s obligations. If the
landlord appropriates the security deposit, claiming a default by the tenant, the tenant’s only
recourse will be a suit against the landlord for return of the security deposit. Because the amount
of the security deposit is usually small relative to the total lease obligation, such a suit may be
economically impractical.

3. A landlord should bear several practical considerations in mind when preparing a security
deposit provision:

a. The tenant should be obligated to restore a security deposit if the deposit is used to cure
a default. The tenant’s failure to do so should be a default under the lease. The sample provision
is drafted accordingly.

b. The lease should expressly provide that the security deposit is not to be used for the
final month’s or months’ rent. The tenant’s use of the security deposit for this purpose will
defeat the benefit to the landlord of providing a fund to ensure performance by the tenant of its
obligations at the end of the lease term. If the security deposit is equal to only one month’s rent,
the rights granted to the landlord by such a provision are limited because the landlord’s only
remedy, if the tenant fails to pay its final month’s rent, would be an action to deprive the tenant
of possession of the premises plus a suit for any damages that the landlord may have incurred
by reason of the tenant’s failure to perform its obligations. One way to avoid this problem is to
require a security deposit equal to more than one month’s rent so that the tenant, by using the
security deposit for rent for those final months, risks losing possession several months before
the end of the lease term.
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¢. The landlord has a personal obligation to return the security deposit to the tenant — an
obligation that is not released by the conveyance of the landlord’s interest in the building or
the lease. McDonald’s Corp. v. Blotnik, 28 11l.App.3d 732, 328 N.E.2d 897 (3d Dist. 1975).
Therefore, to avoid this personal obligation, the landlord should expressly provide that it is
released from this obligation upon a transfer of the tenant’s security deposit to the landlord’s
successor.

4. The tenant should bear certain practical considerations in mind in preparing a security
deposit provision:

a. The landlord should not be entitled to appropriate any part of the security deposit until
the tenant has defaulted and all applicable notice and grace periods have expired, thus avoiding
a dispute as to whether the tenant is entitled to remedy any defaults pursuant to other terms of
the lease before its security deposit is appropriated.

b. Illinois law requires interest on security deposits to be paid only to tenants of residential
units in certain multifamily residential buildings (765 ILCS 715/1), so the lease must spell out
the rights of a tenant to receive interest on its security deposit. The lease should provide that
the tenant receive interest on the security deposit, to the extent it is not appropriated by the
landlord from time to time during the lease term. Other ways to avoid giving the landlord free
use of the tenant’s money during the lease term include depositing negotiable government
securities or other securities satisfactory to the landlord, with the income from the securities
going to the tenant, or depositing a suitable letter of credit with the landlord, thereby freeing
some of the tenant’s cash resources. There is a need for care in drafting and administering lease
clauses for these alternate security deposits. For example, letters of credit are typically issued
for one to five years and rarely will cover the full lease term. Therefore, the landlord should be
expressly permitted to draw on the letter of credit if it is not renewed by a certain date (usually
30 days) in advance of the letter of credit’s expiration date. Of course, if the landlord fails to
monitor compliance with this clause, the landlord will lose its security when the letter of credit
expires.

c. In the event of a transfer of the landlord’s interest in the building, the tenant may not
be able to recover its security deposit from the transferee without the last clause in the tenant’s
version. Illinois law imposes liability on the transferee for return of such a security deposit in
residential situations. 765 ILCS 710/1.1.

5. The tenant’s version illustrates two elements often found in long-term office leases. A
landlord is required to incur a substantial up-front cost in providing a “tenant allowance” for the
improvement of the leased premises to meet the particular tenant’s needs and a leasing commission
for the tenant’s broker. To improve its chances of recovering that large initial investment, a landlord
will require a security deposit that approximates that initial out-of-pocket investment, which is
much larger than just one or two months of rent. Because of the size of the deposit, the tenant most
often is permitted to deliver a letter of credit from its bank rather than cash, so that the tenant does
not lose the right to use that cash in its business for other purposes. In addition, once the tenant has
paid rent for a few years and the landlord has begun to recoup this initial investment, the landlord
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will permit the size of the deposit to be reduced, often on a straight-line amortization over a number
of years. The sample provision illustrates the use of a letter of credit and the structuring of these
annual reductions.

Acceptance of a letter of credit rather than cash as security is sometimes viewed by landlords
as a benefit. In a tenant bankruptcy, a cash security deposit cannot be freely withheld by the landlord
and applied to its damages but instead is treated as property of the estate and is subject to the cap
on a bankrupt tenant’s liability for lease damages under §502(b)(6) of the Bankruptcy Code, 11
U.S.C. §101, et seq., while amounts recovered under a letter of credit have under some
circumstances escaped that cap. See In re PPI Enterprises (U.S.), Inc., 324 F.3d 197 (3d Cir. 2003)
(treating letter of credit in that case same as cash security deposit); In re Stonebridge Technologies,
Inc., 430 F.3d 260 (5th Cir. 2005) (since landlord had not filed claim in bankruptcy action, amount
recovered under letter of credit was not subject to cap).

See comment 11 in §3.77 below for a discussion of issues that may be encountered (a) if a
landlord accepts a standby letter of credit from a financially troubled tenant to secure the
performance by the tenant of its past lease obligations and (b) if a landlord elects to accept a direct
payment of a lease obligation from a financially troubled tenant instead of drawing on a standby
letter of credit given by the tenant to secure the performance of that obligation.

6. Inrecent economic times, tenants have become increasingly concerned about the ability of
a landlord to perform its obligations under the lease, such as the obligations to improve the
premises. Tenants try to obtain security from the landlord to ensure the landlord’s performance.
This type of security can include having the landlord deposit in an escrow with a third-party
escrowee sufficient funds to ensure completion of the landlord’s obligations, requiring the landlord
to deliver a standby letter of credit to secure the landlord’s performance, providing a guaranty of
the landlord’s performance from a creditworthy third party, obtaining an assurance from the
landlord’s lender that it will make sufficient funds available to allow the landlord to perform its
obligations, and obtaining a rental offset right so that the tenant can perform the landlord’s
obligations if the landlord fails to do so. Landlords generally vigorously resist such attempts —
often with great success.

VIIl. CONDITION OF THE PREMISES UPON TENANT’S TAKING
POSSESSION

A. [3.24] Landlord’s Version — Sample Language

Tenant’s taking possession of the Premises or any portion of the Premises shall be
conclusive evidence against Tenant that the Premises or portion thereof, as the case may be,
were in good order and satisfactory condition when Tenant took possession and that all work
to be done on the Premises pursuant to the terms of this Lease, if any, has been completed in
accordance with the terms of this Lease and to Tenant’s satisfaction. No promise of Landlord
to alter, remodel, remove, improve, redecorate, or clean the Premises or the Building and no
representation respecting the condition of the Premises or the Building have been made by
Landlord, or Landlord’s agent or the managing agent of the Building, to Tenant, unless the
promise or representation is expressly stated herein or made a part hereof.
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B. [3.25] Tenant’s Version — Sample Language

Except as provided in the following sentence, Tenant’s occupancy of the Premises for a
period of days after commencement of the Lease Term shall constitute an
acknowledgment by Tenant that the Premises were, on the date possession was taken, in good
order and satisfactory condition and that any work that Landlord undertook to perform for
Tenant as contained in this Lease has been completed in accordance with the agreement
between Landlord and Tenant. The above notwithstanding, Tenant shall not be deemed to
have accepted the Premises as provided in the previous sentence

1. if, within days after the commencement of the Lease Term, Tenant serves
written notice on Landlord specifying in particular where the Premises (other than
the electrical, heating, plumbing, air-conditioning ducts, systems, or equipment on
the Premises) are not in good order and satisfactory condition or where, if applicable,
such work was not completed in accordance with the agreement between Landlord
and Tenant; and

2. if, within days after the commencement of the Lease Term, Tenant serves
written notice on Landlord specifying any defect or omission in the installation or
operation of the electrical, heating, plumbing, air-conditioning ducts, systems, or
equipment that prevents them from reasonably accomplishing the purpose or object
for which they are intended or any other latent defects in the Premises.

Failure of Tenant to specify any defects or omissions within the applicable time periods shall
be deemed to be a waiver by Tenant of any defects or omissions. Landlord agrees that
Landlord will, at its own expense, promptly correct any defects or omissions of which it is
given timely notice. If Landlord fails to correct any defects or omissions promptly after
receipt of notice from Tenant, Tenant shall have the right (but not the obligation) to perform
the necessary work and to install the necessary materials to correct any defects or omissions
and to deduct the cost therefor, plus interest at the rate of percent per annum, from
Base Rent and Additional Rent due.

C. [3.26] Comment

1. The general rule in Illinois is that the tenant takes possession of the premises in “as is”
condition unless the lease provides otherwise. There is no implied covenant on the part of either
the landlord or the tenant to repair the premises. Yuan Kane Ing v. Levy, 26 1ll.App.3d 889, 326
N.E.2d 51 (1st Dist. 1975); Hollywood Bldg. Corp. v. Greenview Amusement Co., 315 I11.App. 658,
43 N.E.2d 566 (1st Dist. 1940); David Levinson, Basic Principles of Real Estate Leases, 1952
U.IILL.F. 321, 327 — 328.

2. The landlord’s version restates the rule of law that the tenant is taking possession of the
premises in “as is” condition, with no promises to improve the premises other than as stated in the
lease. In light of the cases in which Illinois courts have looked to oral promises by the landlord to
the tenant in order to construe ambiguous lease provisions (see, e.g., Schmohl v. Fiddick, 34 111.App.
190 (2d Dist. 1889)), it is important, from a landlord’s point of view, that the absence of any
obligation by the landlord to improve the premises be clearly set forth.
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3. The tenant’s version gives the tenant a period of time after taking possession to object to
the condition of the premises and the quality of the landlord’s work before the tenant is deemed to
have accepted the premises as satisfactory and the landlord’s work as having been performed in
accordance with an agreement between the landlord and the tenant. In this way, the tenant has an
opportunity to occupy the premises for a period of time before making that determination. The
tenant has a shorter period of time to ascertain if all parts of the premises other than the electrical,
heating, and air-conditioning systems are in proper order and a longer period of time to determine
if the latter systems are functioning properly. A longer period is allowed for the mechanical systems
because any deficiencies in these systems should be apparent to the tenant after completing one
year of operation.

4. A compromise provision could provide for mutual inspection on or immediately prior to
the date the tenant takes possession and agreement of a punch list of items to be corrected or
repaired by the landlord after the tenant takes possession in order to place the premises in the
condition required under the lease. Under that kind of provision, the premises are deemed to be in
satisfactory condition at the time possession was delivered to the tenant, subject only to the punch
list items and perhaps latent defects.

IX. DELIVERY OF POSSESSION; IMPROVEMENTS TO BE MADE BY
LANDLORD TO THE PREMISES PRIOR TO THE BEGINNING OF THE
TERM

A. [3.27] Landlord’s Version — Sample Language

1. a. Landlord shall, at its own cost and expense, make the alterations and
improvements set forth in Exhibit , attached to and made a part of this Lease, to
prepare the Premises for Tenant’s occupancy.

b. Landlord shall not be subject to any liability if Landlord shall be unable to give
Tenant possession of the Premises on the Commencement Date of the Term of this Lease
because the Building has not been sufficiently completed to make the Premises ready for
occupancy, because a certificate of occupancy has not been obtained for either the Building
or the Premises, because of the holding over or retention of possession of any tenant or
occupant, or because the work set forth in Exhibit has not been completed for any
reason. Under such circumstances (and provided that Tenant has in no way caused or
contributed to such circumstances), the Rent payable shall not commence until possession of
the Premises is given to Tenant or the Premises are available for occupancy by Tenant.
However, the failure to give possession on the Commencement Date of the Term of this Lease
shall in no way (i) affect the validity of this Lease or the obligations of Tenant under this
Lease, or (ii) be construed to extend the Term of this Lease.

2. With Landlord’s prior written consent, which Landlord may withhold at its sole
discretion, and subject to reasonable regulations that Landlord may impose, Tenant and its
employees and contractors may enter the Premises prior to the commencement of the Term
of this Lease during normal working hours for the purpose of performing work other than
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the work herein agreed to be performed by Landlord. All work shall be performed at
Tenant’s sole risk, responsibility, and cost. Tenant shall, prior to the commencement of any
work and before any equipment or materials needed for the performance of that work are
brought onto any part of the Building, furnish to Landlord any instruments Landlord may
request in order to protect the Premises, the Building, and Landlord’s interest in the Building,
including but not limited to certificates of insurance, waivers of lien for all materials and
labor used in performing that work, and copies of contracts, plans, and necessary permits, all
of which shall be subject to the written approval of Landlord. All work and materials shall
be of first-class quality and shall be performed in a manner and at such times as to cause no
delay in work being performed by Landlord in the Premises or elsewhere in the Building.
The work and materials shall comply in all respects with the requirements of all rules,
regulations, and codes of all governmental bodies and departments having jurisdiction over
the Premises and with the terms and conditions of all insurance coverage applicable to the
Premises and the Building. Tenant shall not contract for any work or service that might
involve the employment of labor incompatible with the employees or contractors of Landlord.
Tenant shall reimburse Landlord and Landlord’s contractors for all costs or expenses that
any of them may incur in connection with Tenant’s work, including but not limited to the cost
of services provided to Tenant or any contractor of Tenant at the Premises, the cost of
supervision to ensure compliance of Tenant’s work with the plans and specifications for the
Building, and any additional architectural or engineering costs resulting from Tenant’s work.
Tenant agrees to indemnify, defend, and hold Landlord and Landlord’s contractors, and the
employees, officers, partners, agents, and subcontractors of any of them, harmless of, from,
and against all loss, cost, or expense they or any of them might suffer arising out of or in any
way connected with the performance of such work by Tenant and its employees, agents, and
contractors.

B. [3.28] Tenant’s Version — Sample Language

1. Landlord agrees to construct and remodel the Premises prior to Tenant’s taking
possession in accordance with the plans and specifications described in Exhibit
attached to and made a part of this Lease. Tenant shall have the right to require changes in
the plans and specifications or in the work to be performed by Landlord, provided, however,
that those changes do not cause material delay in the completion of construction and that
either (a) the changes will not materially increase the cost of construction, or (b) Tenant shall
have undertaken to reimburse Landlord for any increase in the cost resulting therefrom.

2. All work to be completed by Landlord is to be performed in a good and professional
manner with new materials and first-class labor. During the progress of the construction and
remodeling of the Premises, Tenant and its agents, contractors, and representatives may enter
the Premises for inspections, measurements, and any other similar purpose without thereby
being deemed to have taken possession of the Premises. If, at any time prior to taking
possession, Tenant discovers a deviation from the plans and specifications and Landlord fails
to correct that deviation promptly after receipt of notice thereof from Tenant, Tenant is
hereby granted permission to perform the necessary work and to install the necessary
materials to correct that deviation, so the Premises, as completed, will conform to the plans
and specifications, and to deduct the cost of all work, plus interest at percent per
annum, from Base Rent and Additional Rent due under this Lease.
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3. Tenant and its agents, contractors, or representatives shall have the right to begin the
installation of its fixtures and other property in the Premises before the final completion of
Landlord’s work on the Premises without being deemed to have taken possession of the
Premises by so doing, provided Tenant’s work does not unreasonably interfere with
Landlord’s work.

4. When Landlord shall have fully completed the Premises as provided in this Lease,
Landlord shall submit to Tenant a certificate of Landlord’s architect certifying that all work
has been fully completed in accordance with the plans and specifications. If required by any
law, ordinance, or governmental regulation, a final certificate of occupancy or its equivalent
covering the Premises and issued by the governmental authority having jurisdiction, or a
certified copy of such certificate, shall be furnished by Landlord to Tenant prior to the
delivery of possession of the Premises to Tenant.

5. Notwithstanding any other provisions of this Lease, the Term of this Lease and the
obligation of Tenant to pay Rent shall not commence until the first day of the calendar month
immediately following the month in which the architect’s certificate and certificate of
occupancy provided for above are delivered to Tenant and Landlord has delivered possession
of the Premises to Tenant. The Term of this Lease shall then run years from the
Commencement Date as provided above. If the Premises are not so completed and possession
is not delivered on or before ,20__, Tenant may, upon written notice to Landlord
at any time before completion and delivery of possession, terminate this Lease, whereupon
this Lease shall be and become null and void. Such right of termination shall not in any way
limit Tenant’s other rights and remedies in the event Landlord fails to deliver possession on
the date promised.

C. [3.29] Comment

1. The sample provisions deal with two subjects — the delivery of possession of the premises
to the tenant, and the performance of certain specified work prior to the beginning of the lease term.

2. Inlight of Illinois law that the landlord has no duty to repair the premises after delivery of
possession (see §3.26 above), it is important for the tenant that the lease clearly spell out the nature
of the work, the time period within which it is to be performed, and the standard of quality that the
work must meet. These matters are often addressed in a “work letter” that becomes an exhibit to
the lease. The work letter should provide a detailed description of the improvements and materials
the landlord agrees to install in the premises prior to commencement of the lease term (in new
buildings these materials may be called “building standard” items or perhaps “core and shell”
items). Initial or outline plans and specifications for producing and agreeing on the final plans and
specifications for all of the landlord’s improvements can also be included in the work letter if the
final plans and specifications for leasehold improvements have not been prepared at the time the
lease is executed.

The landlord would prefer that the tenant’s obligations under the lease be unaffected by the
inability of the landlord to complete the work by the stated commencement date. Absent any
provisions in the lease, if a landlord fails to complete promised repairs or work prior to the
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beginning of a lease term, the tenant can refuse to take possession of the premises until the work is
completed. Reno v. Mendenhall, 58 1ll.App. 87 (4th Dist. 1894). Once the tenant has taken
possession of the premises, however, absent any provision in the lease, it cannot keep possession
of the premises and refuse to pay rent for the breach of the covenant to make promised repairs. The
tenant must either sue the landlord for damages or recoup its damages through a defense raised in
any action by the landlord for rent. Zion Industries, Inc. v. Loy, 46 1ll.App.3d 902, 361 N.E.2d 605,
5 Ill.Dec. 282 (2d Dist. 1977); Reno, supra.

3. The tenant’s version provides that the tenant may terminate the lease if the landlord fails
to complete its work and deliver possession of the premises by a certain date. The tenant can
exercise its right to terminate if the landlord delivers the premises without completing the work and
the premises are not ready for occupancy. See Young v. Kaplan, 7 111.App.3d 1064, 288 N.E.2d 698
(1st Dist. 1972). However, the tenant should be cautious in exercising the termination right if the
work remaining to be completed is relatively minor and would not prevent the tenant from
occupying the premises for their intended use. If the work remaining to be completed by the
landlord is not substantial and would not prevent the tenant from occupying the premises for their
intended use, the tenant should not accept occupancy of the premises unless the lease gives the
tenant the right to complete the work and deduct the costs of completion from the rent payments.

4. Another problem inherent in the preparation of the premises for possession is the
performance of work by the tenant in addition to work being done by the landlord. The tenant’s
work ordinarily must be completed prior to the time the tenant can begin using the premises. While
it is important to the tenant that it be able to obtain access to the premises prior to the beginning of
the lease term to perform this work, it is equally important to the landlord that the tenant’s work
not interfere with the completion of the landlord’s work. The sample provisions address these
problems.

5. The tenant’s version provides that the lease term does not begin until the landlord finishes
the work promised in the lease and delivers possession of the premises to the tenant. Under Illinois
law, a landlord is obligated to deliver to the tenant only the right to possession of the premises. A
landlord is not obligated to expel any party wrongfully in possession of the premises, including a
former tenant who wrongfully holds over. Absent a provision in the lease, it is the tenant’s
obligation to evict a party wrongfully in possession. Gazzolo v. Chambers, 73 111. 75 (1874); David
Levinson, Basic Principles of Real Estate Leases, 1952 U.IIL.L.F. 321, 327. Accordingly, the tenant
should be sure that the lease expressly provides that the lease term does not begin until the landlord
is able to deliver possession of the premises to the tenant and that if possession is not delivered by
an outside date, the tenant may terminate the lease. In setting this outside date, the tenant should
determine how much time it will require to find alternative premises if the premises are not
completed and its present occupancy rights terminate. An alternative approach for the tenant, if it
is in a position to remain in possession of its current premises for a period after the expiration of its
current lease term, is to provide that the landlord must compensate the tenant (presumably through
reduced rent) for any increased costs and other damages that the tenant incurs by reason of having
to stay in possession of its old premises beyond the date the new lease was to commence.
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6. Both parties should carefully consider whether a delay in delivery of possession of the
premises should extend the term of the lease. A tenant may desire the longest term possible; a
landlord may have made other commitments based on a firm date for termination (e.g., an option
of another tenant to lease the premises may be timed to coincide with the originally contemplated
termination date of the previous lease).

7. The landlord’s version with respect to the work to be performed by the tenant prior to
possession contemplates a situation in which the landlord is still completing construction of the
building or must make substantial modifications to the premises before the lease term will begin.
If the building is completed or if the landlord has not promised to perform any substantial work on
the premises, this portion of the landlord’s version can be substantially shortened.

X. OCCUPANCY PRIOR TO BEGINNING OF THE LEASE TERM
A. [3.30] Landlord’s Version — Sample Language

If Tenant occupies the Premises prior to the beginning of the Lease Term (which Tenant
may do only with Landlord’s prior written consent), all the provisions of this Lease shall be
in full force and effect as of the date of that occupancy. Rent for any period prior to the
beginning of the Lease Term shall be fixed by agreement between Landlord and Tenant or,
in the absence of any agreement, at the Rent set forth in this Lease for the beginning of the
Lease Term. Early possession shall not be deemed to accelerate the stated Termination Date
of this Lease.

B. [3.31] Tenant’s Version — Sample Language

If Tenant occupies the Premises prior to the beginning of the Lease Term, all provisions
of this Lease shall be in full force and effect as of the date of occupancy, except that no Base
Rent shall be payable for any period prior to the beginning of the Term of this Lease, but
Additional Rent with respect to Taxes and Operating Expenses shall be payable as set forth
in this Lease for such period prior to the beginning of the Lease Term. The above
notwithstanding, if, at Tenant’s request, Landlord makes the Premises available to Tenant
prior to the date of commencement of the Lease Term for the purpose of decorating,
furnishing, and equipping the Premises, the use of the Premises for this work shall not create
a landlord-tenant relationship between the parties and shall not constitute occupancy until
the Lease Term begins or Tenant begins using the Premises in accordance with the use
provided for in this Lease rather than for the purpose of decorating, furnishing, and
equipping the Premises. Early possession shall not be deemed to accelerate the stated
Termination Date of this Lease.

C. [3.32] Comment

1. Inclusion of a provision governing occupancy of the premises by the tenant prior to the
beginning of the stated lease term may obviate the necessity for a supplemental agreement (which
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the parties may well neglect to execute) if in fact the tenant takes possession earlier than the stated
commencement date. Under the sample provisions, the terms of the lease govern the relationship
of the parties as of the date the tenant takes possession of the premises.

2. Note that in the tenant’s version, a sentence was added making it clear that the tenant’s
taking of possession of the premises for the purpose of completing leasehold improvements will
not constitute early acceptance of the premises as a tenant.

3. While landlords usually welcome the chance to collect rent earlier, it is wise that the
landlord reserve the decision whether to permit early occupancy, as provided in the landlord’s
version. Early occupancy by a tenant may adversely affect the landlord’s completion of other work
in the building or the landlord’s tax position. The tenant’s version shows a typical compromise on
early occupancy. The tenant begins to pay its share of occupancy costs, but base rent is deferred
until the agreed start date.

XIl. SERVICES TO BE FURNISHED BY LANDLORD
A. [3.33] In General

Sections 3.34 — 3.56 below provide sample provisions enumerating the types of services that
landlords customarily furnish to tenants in office buildings. Each provision is, when appropriate,
followed by specific commentary describing issues to consider when drafting such a provision and
the applicable law on the subject.

Leases must be customized to fit specific situations and premises involved in particular
transactions. These services provisions will typically be the most particularized provisions in office
leases, reflecting the quality of the building and the day-to-day expectations of the tenant.

B. Janitorial Services

1. [3.34] Landlord’s Version